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Monday, August 15th. 
Wm. W. Hubbeli,, Esq., said: 

ff the Court please : 

The opening argument of one of the opposing counsel on 
behalf of the plaintiff, was commenced with allusions to 
smoke, gunpowder, and the morale of the case; and, after 
consuming a large quantity of the villainous salt-petre, and 
raising considerable smoke, and after discharging the last shot 
in his locker ; upon looking round, we iind that no one is 
killed — no one is wounded. And we are inclined to believe, 
that the obscurity attempted to be thrown over this case, has 
been with a view to conceal the real issues involved, and to 
mislead the judicial mind; notwithstanding which, how- 
ever, we hope to be able to make the merits appearfuUy and 
clearly in favor of the defendants. 

Mechanics, when properly viewed, are simple, when looked 
into, without an intention to pervert; and men wlio have 
lived before us, were not all void of the commonest princi- 
ples of common sense, as this court is asked to believe by the 
plaintiff's attorney, in order that he may be allowed to levy 
an enormous tax, on a thing which he neither describes nor 
claims, and which looks back, with unerring confidence, to 
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the earliest part of the present century, as the point of time 
on which it rests, and whose existence here is coeval with 
the railroads of this country ; whose growth has been with 
their growth, stiii retaining the same vitality, and living in 
the same substantial form. 

Remarks were also made with reference to the iiistory of 
railroads, hut strange to relate, those remarks were not in ac- 
cordance with that history. 

It is shown by competent testimony in this case, that rail- 
ways in the interior of England, at a very early day, were 
very much curved ; that was their general character. It also 
appears that the Stockton and Darlington road, was one of 
the first in existence, even before the Liverpool and Manches- 
ter road, and is referred to in Tredgold, p. 20, in these words : 

" And an extensive railway from Stockton by Darlington 
to the collieries on the southwest side of the county of Dur- 
ham, is now nearly conipleted. It proceeds from Stockton 
in a westerly direction, and about 3J miles from thence, a 
branch to the south of 2 miles, leads off to Yann ; the main 
line passes close to Darlington, and about 4 miles beyond 
Darlington, a branch to the south, of nearly 2 miles, leads to 
Pierce Bridge. About 5 miles further on the line, the Black 
Boy branch leads oif in a northeasterly direction to the Black 
Boy and Goundou collieries. The extent of this branch is 
upwards of 5 miles. The main line continues past Even- 
wood to near the Norwood collieries and returns in a north- 
easterly direction to the Etherly and Wilton-Park collieries. 
The total extent of the main line is about 33 miles. It is 
formed with edge rails; and in the last Act of Parliament for 
this railway, there are clauses to enable the company to 
make use of locomotive engines." 

The Liverpool and Manchester road was afterwards built 
between two large cities, and, from that communication, ne- 
cessarily, passenger travel, as well as the transportation of 
freight, was attracted to that road. A large business was 
done on it ; yet that fact is entirely disconnected from the 
subject of an 8 wheel car; for, on that road, four wheel cars 
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are used at the present day. It does not necessarily follow, 
that where persons are conveyed on any road, that the 8 
wheel car must be used, for it is notorious that the four wheel 
cars are used, as I have said, and generally, on the English 
roads, at the present day. 

The S wheel car is not suited to the disposition and hahits 
of the English people. It is republican in its character, be- 
cause it allows persons to mingle freely among each other, 
while the four wheel car admits of exclusive parties of the 
aristocracy of that country, and is more consistent with the 
general disposition and mode of living. These are the prin- 
cipal reasons why four wheel cars are used in England, and 
eight wheel cars in the United States, 

The Liverpool and Manchester road is proven to have had 
considerable curvatures. Mr. Thompson's dep.. No. 3, p. 1, 
fols. 3, 3, testifies "that it has considerable curvatures:" and 
yet these four wheel cars run over it. 

The counsel also adverted to the locomotive steam engine, 
and said that the idea of adhesion of the wheels did not exist 
prior to 1S30; and, as authority upon this point, read from a 
book published in that year. And, while reading, it is not a 
little singular that this passage occurred, in substance : " The 
wheels slipped when mow was on the track," which shows at once 
that the wheels propelled by adhesion to the rails. They 
were not cog-wheels, and the friction, or adhesion, was obvi- 
ated by snow upon the track. 

It was not only known then, prior to 1S30, as shown hy 
the book from which he read, but we find it existing, in actual 
use, long prior to 1830, in numerous places. 

This is shown in Wood's Treatise in 1S25, in the engine 
called the Wood engine. 

This model here, they have presented as their own illus- 
tration of that engine, and it is shown to move by adhesion 
to the rail, which is conclusive that this power of traction by 
the resistance of adhesion to the rails, was known at that 
period, 1825. 
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An entire train is shown in fig. 7, plate 2, fully demonstra- 
ting that fact. 

In Tredgold's Treatise of 1825, pages 74 and 176, this is 
also set forth. 

The practice of using locomotives to draw by adhesion to 
the rails is very old, and there is no novelty in it; neither 
was it by any means new in 1830. 

Cogs, and endless chains or ropes, also spoken of, are used 
on Marine railways now, which proves that there was no 
novelty in them. They were all old modes of applying the 
steam power. 

There was an important feature which gave the locomotive 
the impetus it now possesses, discovered at an early day ; 
this was in the method of generating steam. We see in 
Tredgold, of 1895, that the locomotive had a very tall chim- 
ney, sometimes from 19 to 13 feet high; and they obtained 
draft, at that period, by the natural action of the air and 
gases in the chimney. 

It was discovered by an engineer on the Stockton and Dar- 
lington road, that by inserting the exhaust pipes into the 
chimney and contracting their mouths so as to throw the ex- 
haust steam with velocity up the chimney, it would drive out 
the air and create a partial vacuum below, and thus cause a 
powerful draft to rush through the furnace. 

Then it was that the speed increased, and without that one 
feature, the locomotive of the present day would not be able 
to run more than 8 or 10 miles an hour. The impetus ob- 
tained was by means of generating steam by exhaustion, as 
stated, and not by the adhesion of the wheels to the rails. 
In tliis country, steam was successfully introduced on the 
Charleston road in 1830, as shown by the testimony of Allen 
and Detmoold. On the Newcastle road in 1832, as shovi-n by 
Dorsey. On the Mohawk and Hudson road in 1S32, as 
shown by Whitney, Mathews and Jervis. On the Baltimore 
and Ohio road they were experimenting from 1831 to 1834 ; 
and in 1834-5 they had engines of considerable promise. 
The engines of 1831-2 were a failure. The testimony of Mr. 
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Dorsey shows, that on a trial of speed for a considerable dis- 
tance, horses had beat the best locomotive they had produced. 
His affidavit to that effect, is to be found in defendants' No. 
4, p. 78, fol. 296. 

The " Arabia," in 1834, which killed Phiueas Davis on its 
trial trip, was the first comparatively successful engine they 
had. The fact is mentioned, I think, in Mr. Giliingham's 9th 
annual report, A. D. 18-35, ps. 11-12, and dated 1st. Oct., 
of that year ; also in the affidavit of Edward Oillingham, in 
defendant's No. 4, p. 56, fol. 215. 

Such is a general outHne of the history of the locomotive, 
and it lias been increasing in weight and speed, and cars have 
also been increasing in size and number, in accordance with 
the amount of business transacted on railroads, and as rail- 
roads themselves have increased. 

My next subject is : 

That this suit, with others, are a surprise at this late day 
in the State of New-York and in the New England states, 

Suits of this character being suits in equity praying for 
injunctions, have been brought not only against the present 
defendants, but against several railroad companies : the " Al- 
bany and Schenectady Railroad Company," the " Utica and 
Schenectady Railroad Company," the " Syracuse and Utica 
Railroad Company," the Rochester and Syracuse Railroad 
Company," the " Buffalo and Rochester" (now the Central 
road.) 

Against all these companies injunctions have not yet been 
moved for. 

Also, since the bringing of these suits, suit has been 
brought against the Eastern Railroad Company, in Massa- 
chusetts, which has gone on to final hearing without a mo- 
tion for an injunction. This suit is now in course of pre- 
paration for final hearing; and is expected to come up some 
time in November, or about that time. 

The order of the court is, that the proofs shall be in by 
the 7th Oct., but they are so very voluminous that its practi- 
cability is somewhat uncertain. 
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These suite were preceded by one against a small road, the 
" Troy and Schenectady," and through that, and the others 
pending in this court and in Massachusetta, the claims and 
demands of Rosa Winans, which followed it, by the circular 
of Gould and Spencer, in 1859-53, have become known to car 
builders and railroad companies in the northern states eighteen 
or nineteen years after the date of the patent. In fact, these 
suits are a speculation hy third parties, in proof of which, 1 
will read from No. 3 (defendants' proof), p. 160, folio 63S-9 ; 
640, and p. 163, folio 648-9. The first, is the affidavit of 
Charles Minot. He says : 

" I have known Ross Winans, personally, for several years, 
and have had very frequent conversation with him on rail- 
road matters generally. In some of my conversations with 
him of late years, he stated that be had a great many patents, 
and never realized much from them, and that he was going 
to take a new course in future ; that he was not going to 
litigate them at bis expense. And in conversation with re- 
gard to his eight-wheeled car patent, he gave.me to understand 
that he was not much interested in the suits under it ; and 
that he had agreed with other parties at Albany, that they 
should prosecute the suits, and if there was nothing gained or 
got dut of it, that he, Winans, was to be at no expense; that 
the other parties were to pay the expense, and if anything 
was made out of that, they were to have a share. After this 
I received a circular from Charles D. Gould of Albany, and J. 
A. Spencer, of Utica, claiming the right to compensation for 
the using of eight-wheeled cars, on the New-York and Erie 
Railroad, alleging that they were an infringement of Ross 
Winans' patent, of Oct. 1st, 1834. This was after the termina- 
tion of the suit of Ross Winans vs. the Troy and Schenectady 
road. After receiving the circular from Mr. Gould and Mr. 
Spencer, I talked with Mr. Ross Winans about it, and he 
said that Gould was managing that matter, and was interested 
in it. Winans did not urge any settlement. I was convers- 
ing with him about some engines of his construction ; and 
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he said nothing further about the eight-wheeled car, than I 
have stated. 

" I annex the said circular hereto, marked A. I." 
This circular, after alleging that a patent had been granted 
to Ross Winans, the 1st Oct., 1834, and after setting out the 
Troy and Schenectady case, goes on to state in foHo 649 : 

" This letter is intended to bring this subject to the notice 
and attention of the different railroad companies in the United 
States, which have not already purchased the right to use 
Mr. Winans' ' Eight- Wheel Railroad Car,' and to give infor- 
mation that the undersigned are fully authorized, and are 
ready, to settle and adjust all matters in relation to the past 
use of the car, and to convey the right to its future use, dur- 
ing the continuance of the patent, on the moat liberal teinia ; 
and the hope and expectation are indulged, that the several 
railroad companies will promptly avail themselves of the op- 
portunity so to do. — Dated 15th September, 1851, 

"CHARLES D. GOULD, Albany, 
"J. A. SrENCER, Utica, Attm-ncij and 

Counsel for Ross Winans. 

This is signed Charles D. Gould, not as the agent of Wi- 
nans, but absolutely in his own right, witli an assertion that 
he has power to convey that right, and that he is "fully 
authorized and ready to settle and adjust all matters in rela- 
tion to the past use of the car." This statement, in connec- 
tion with that of Winans, shows that this is a speculation, 
undertaken by Mr. Gould, on condition that he shall pay all 
expenses, and if he be successful, Winans and he will divide 
the spoils. 

This speculation has been planned with a view to approach 
that basis, which equity requires to sustain a bill; by first 
attaching small firms and corporations — little able to make a 
defence — accompanied by offers of settlement for small sums, 
to induce them, if possible, to submit to small but unjust ex- 
actions, rather than incur heavy expenses in litigation. There 
18 strong policy in this, and it is resorted to for the f 
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at this very late day — of establishing some foundation in 
equity for a dormant patent, a patent unheard of and un- 
known in the New England states, until fourteen or fifteen 
years after it was issued. 

This policy is followed, evidently, with the view of ap- 
proaching the large corporations, or heavy railroad interests, 
from whom princely fortunes are demanded, backed ty suits, 
and threats, to stop all their cars and business by injunction, 
if not complied with. 

In the case before Judge Conkhng, at Auburn, $100,000 
was stated as the demand from the Central Railroad hue, 
This was stated by the counsel for the plaintiff in July of last 
year. 

The suit against the Troy and Schenectady road was a 
small affair, in comparison with the present. 

It was a surprise on that road. It was struggling for an 
existence ; and its current expenses exceeded its receipts, as 
shown by the official state of the reports, and was therefore 
little able to defend itself for want of means, and has since 
been sold out for less than its original cost. 

Judge Nelson. It was represented by as able counsel as 
could have been employed, 

Mr. HuBBKLL. The counsel admit that they knew but 
little of the mechanics in that case, as the affidavit of Mr. 
Buel, in dep. No. 2, p. 4, fol. 16, will show. 

Judge Nelson. It was tried by Mr. Bueland Mr. Stevens, 
and Mr. Stevens is one of the ablest gentlemen in his pro- 
fession, 

Mr. HuBBELL. That it was tried by able counsel, I have no 
doubt; but, the history of the eight-wheel car had not been 
a study of the profession at that time. The defences before 
this court were, consequently, not then known ; and a know- 
ledge of defences in patent cases, is obtained by perseverance, 
among strangers, in unknown places, and surrounded by dif- 
ficulties. 

In addition to the difficulties, which always surround inves- 
tigations such as these, it appears, by the testimony of Mr. At- 
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kinson, treasurer of the Baltimore and Ohio Railroad Compa- 
ny, that the papers which would convey information respect- 
ing that subject, were obtained by Winana, in September, 
1853, who promised, at the same time, to return them in sixty 
days, and which, notwithstanding, are still in Winans' pos- 
session, and have not been returned. 

From the date of the existence of the Quincey car till the 
present time, many obstacles have occurred, and death has 
removed beyond our reach many of our principal witnesses. 
Since the Troy and Schenectady case, one — Mr. Aler — is 
dead ; and so they are, one by one, taken away, 

Every lawyer, if he has had experience in patent cases, 
and happens to have been on the part of the defence, knows 
these difiicultieB, in contending against old anddlormami patents. 
And I presume that your Honor's experience has taught the 
same truths. Not only has the patent remained dormant, but 
Ross Winans himself has been engaged in pursuits so widely 
different from that of a practical car-builder, that the remo- 
test pretension of his being, or considering himself connect- 
ed with the origin, construction, or use of the eight-wheel car, 
was not entertained by the defendants, nor the railroads, in 
this part of the country, for which they built cars. He was 
known only as a builder of locomotives and wheels on the 
Phineas Davis' plan, and was only notorious for planning and 
building locomotives, in which business he, for many years, 
has been and is now largely engaged. And also, he was no- 
torious as having claimed, under a patent, the outside bear- 
ings on railroad carriages, which, in the suit of Winans vs. 
The Boston and Providence Railroad Company, was proved 
not to be his invention, and his suit failed, [See 3d Story, 
C. C. Rep., 412.] 

That was the termination of that patent, and nothing more 
has been heard of it. There was no surrender — no re-issue : 
the whole thing was abandoned, 

The engines were known to be used almost exclusively on 
the Baltimore and Ohio road, running at a speed of from ten 
to twelve miles an hour in the transportation of freight, whde 
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other roads required better planned and constructed, more 
economical and eiJicient engines, on entirely different ar- 
rangements of machinery, and of far superior speed. His 
present position is, therefore, a surprise upon the defendants, 
and the Northern railroads and car builders, calculated to 
iind them but little prepared to meet a dormant patent, specu- 
latively sprung upon them after a sleep of 18 or 19 years, in 
relation to a car, the history of which, on the Baltimore and 
Ohio road, is peculiar, and the general history of which runs 
back in this country to 1829, and in England and Ireland, its 
construction and principles are found described in 1825, and 
back as far as 1814, There was no cause, therefore, to sup- 
pose that any one claimed a patent for an eight-wheel car. 
The idea was never entertained that any one claimed a patent, 
and much leas Winans, who had full opportunity to set forth 
his claim, if he thought that the cars used by railroads in- 
fringed his patent, and notwithstanding which opportunity, 
he never made any such pretension. 

Lawyers called upon to defend such cases, might well be 
surprised and non-informed as to the true principles and his- 
tory of the car, let them be the ablest that the country affords. 

Long years of practice and customary use, had settled the 
principles in the construction of the car. 

Inquiry as to the embodiment of that construction and 
principle in language for the use of courts and juries, was 
neither afloat nor in requisition. There were no demands 
made to set scientific and legal men upon the inquiry. 

There was no cause to investigate the matter in such a 
light, and to embody it in such language, as to be able to 
present it clearly to the mind of a court or to a jury. It ap- 
peared to be a public right ; .a right immemorial almost, in 
its character, and one which no person supposed was ques- 
tioned in the slightest degree. Under such circumstances, I 
Bay that the Troy and Schenectady suit was a surprise, and 
this suit is a surprise, in which, however, the plaintiff is on 
his third application for a preliminary injunction, he having 
failed on the two former motions; but finding us, on this 
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much better prepared for the contest than we were on either 
of the two former, in "both of which he was defeated. Then 
we knew but little of the history of this matter, for it was 
deemed unnecessary, prior to that time, to investigate it fully. 

When a man undertakes to investigate a subject of this 
kind, however powerful in intellect, or skilled he may be 
in points of law, he must have time — time not only to exa- 
mine it in a scientific point of view, but time to go over 
this entire continent, if necessary, to ascertain, from one here, 
and anotherthere, who have been scattered since 1829, what 
they know respectively about the matter. 

In the next place, the position of the defendants in this 
case is peculiar. They are men of high business standing 
and responsibility, who by years of industry and enterprise 
have amassed considerable wealth, and established an exten- 
sive business; while, by their practical operations, in building 
good serviceable cars and coaches, they have greatly promo- 
ted the interests of the traveling and mercantile community. 
Not by writing down a fanciful theory on paper, as Ross 
Winans has, but they have promoted the public welfare by 
a practical exercise of the mechanic art in their branch of 
manufacture, in a workmanlike and truly efficient manner. 
Theirs, is an exposition of construction in practice, which the 
public requires, and which benefits the community. Their 
earnings are hard earnings; their industry is a practical and 
laborious industry. Their enterprise is shown by the extent 
of their works at Troy, and by the fact, that cars, omnibuses 
and coaches built by them, are all through the north, and 
diflerent states south, and in foreign countries, contributing 
to the comfort, safety and dispatch of the public travel. 
These men are asked to pay only $1,500 for having made 
and sold, not used, the cars which they have, in times past, 
made and sold ; (there is no offer of right to use, but simply 
to make and sell ; the demands for the user are to be princely 
fortunes, and are to come out of the railroad companies) and 
$10, or £15, or $30, for the right to make and vend, such as 
they may hereafter construct ; and thus virtually ask them to 
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declare to the public, and the world, and particularly to the 
railroad companies which have patronized them, that thecars 
sold as public, were a pirated invention, and render the com- 
panies, so far as such a declaration would go, liable for the 
use of them. 

Railroads must use them ; they cannot conduct the business 
of the road without them. They are part of the stock of 
companies, and their money has been invested in them, as an 
article of common and public manufacture, as much so, as 
any other part of the construction and machinery of the road. 

If Eaton, Gilbert & Co., were to submit to this exaction, 
they would, in a measure, render the companies liable, to 
such an extent as it might have an effect upon other suits 
brought against them ; which would be, not only a forfeiture 
of that implied faith between them as business men, but if it 
should be established, the roads might become liable to pay 
one or two hundred thousand dollars, to be able to use a con- 
veyance which they have purchased from them, without 
notice or objection from Ross Winana, as an article of public 
and common manufacture. As honest business men, there- 
fore, they look at this attack upon theni as a mere piece of 
policy, to reach their customers. The toil, trouble and 
expense of a suit like this, would scarcely be remunerated in 
the Slim of $1,500, which is held out as an inducement to settle. 
And therefore, considered as a matter of dollars and cents, 
although more advantageous than to litigate, a settlement on 
their part is not within the scope of an honorable business 
transaction, towards those who have purchased their cars, 
and now use them, for they were built and sold as a common 
public manufacture. 

As to the merits of Ross Winans' patent, they know that 
the specification is a mere impractical theory on paper, that 
never has been, and that never can be of any substantial 
benefit. That the curious style of the specification, as a de- 
scription of mechanism or mechanical principles, the provisos 
and conditions, with which it is saddled, provisos fallacious 
in themselves, and the ambiguous wording of his claim, 
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show that it was not only founded hi faUacy, but consciously 
founded in fraud, as an attempt to pirate a practical principle, 
known and in use, under the mask of specious distinctions of 
distance and of construction, both of which are gross errors, 
and changes departing from the true and known construction 
and principle of the car — both of which are changes for the 
worse, and pernicious changes in the legal sense of the term. 
They also know that Ross Winana was not the original invent- 
or of the eight-wheel car, as claimed in this suit by his coun- 
sel and himself. That he neither discovered the principle in 
the abstract, nor the mode of construction by which the prin- 
ciple is embodied to use. And further, these defendants 
believe, as the proofs here show, that this suit, among others 
under this patent, is a mere speculation, as I have already 
said, undertaken by Charles D- Gould; and an attempt to 
levy black-mail on car builders and railroad companies, under 
a patent which Winans himself knows is like his class of 
patents, specious changes for the worse, founded in fraud, and 
not used by the defendants, and in which he himself has not, 
and never could conscientiously have had any confidence ; 
so little indeed that while he makes a long affidavit in this 
case to support his title, he does not swear that the defend- 
ants' cars infringe his patent. He does not swear that he in- 
vented the Columbus, nor that he made the smoked-drawing 
before the Columbus was built — though he is aware that they 
are both matters of controversy, and that they are important 
facts in this case. He does not swear that the Columbus was 
built from that smoked-drawing, or that he invented anything 
in connection with the origination of tliat car. If these facts 
are trae, he certainly knew it, and why not assert it in his 
affidavit and under oath, instead of learving his counsel and 
partners in interest to come here and say that such are the 
facts, and to ask this court to believe them? These things 
are not set up by Mr. Winans ; they are set up by those who 
are experienced in making representations in the trial of 
patent causes, and I will add, by those who are parties in in- 
terest in this suit. 
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With each and every one of these convictions, these de- 
fendants as honorable business men, feel bound to oppose this 
suit, though the defence cost them as much as the sum for 
v^rliich the plaintifl' offers to sell them, that which is of no 
practical use to them, that is : the specification of this eight- 
wheel car patent, on which suit is brought. And although 
they did make a mistake in the form of their first answer, 
equity will allow them to correct that mistake, because it 
relates to physical laws and conditions, which neither men 
nor time can change, and because it relates to a claim, which 
they are not supposed to be capable of defining, and particular- 
ly when the plaintiff's counsel say that it is for one thing, while 
the claim itself states that it is for another and a different thing. 
In the Troy case it was for one thing, at Auburn it was for 
another; here it is for a third, thus carrying two or three faces, 
one here and another there, just as they may thinkbeneficial to 
suit the emergencies of the case. Under such circumstances, 
and, as the error relates to a matter of physical and patent 
law, the defendants, without the imputation which the coun- 
sel on the other side attempted to cast upon them, have a 
right in equity, to correct a mistake in a single word. It can- 
not be surprising then, that under such an attack, these de- 
fendants should, by their exertions, have discovered a great 
mass of new matter, explaining to this court the history and 
true principles of the eight-wheel car, and mode of its con- 
struction, and the fraud and fallacy of Winans' specification 
and pretensions, since the Troy and Schenectady case, and 
even since the last hearing of this motion at Auburn, in July, 
1853. And so arduous are the duties of counsel in patent 
eases, that they have to go from city to city and collect male- 
rials, that have been scattered during years, and which time 
only will enable them to accumulate, to be prepared in such 
emergencies. 

It may be proper for me here to state, that as some divi- 
sion of the duties arising under this testimony, between my 
colleague and myself, is necessary, I shall endeavor to confine 
my remarks to the statement and discussion of the evidence. 
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and leave most of the points of law, and some of the facts, to 
be discussed by my colleague- Such points of law as I may 
state will be with a view to indicate the bearing of the evi- 
dence, rather than with a view to discuss the abstract prin- 
ciples of law, and the force of their application upon the me- 
rits of this case. I shall, however, allude to but few points of 
law, if any. 

The first inquiry therefore, in the mechanics of the case, is : 
What is the true principle and purpose of the eight-wheel 
car ? And what the necessary construction, to practically 
develope the principle to use? Upon these points, we have 
33 witnesses, out of which number, 98 have been selected, 
omitting the five who have explained their use of the word 
substantially, in No. 1 of defendants' proofs, and whom the 
plaintiff alleges have contradicted themselves, although there 
is no contradiction, bat a mere explanation of their use of 
that word. We have seen i'rom the testimony, that the prin- 
ciPLE of the eight^wheel car, as built by the defendants, and 
m general use, is the swivelling or turning motion of two 

FOUR-AVIIEEL TRUCKS UNDER ONE BODY, OJURTHKN OR LOAD. 

The purpose is, to enable the wheels to pursue or conlorm 
to the curves and inequalities of the road, and the body, 
burtlien, or load, to be born safely and steadily along the 
road. 

The next branch is: 

What construction and conditions are necessary to embody 
this principle and purpose to use? The first point to be 
looked to on this subject, is the sum of the conditions that 
necessarihj must exist ; and construction must be adapted to 
those necessary conditions. 

A necessary condition is, the road itself has and must have 
curves and inequalities at the joints, on the surface, and at the 
sides of the rails ; also, a lateral play or space between the 
flanges of the wheels and the rails must exist, to allow of free 
motion, or prevent binding. This lateral play is generally 
about one inch in the sum, on the best constructed roads, 
which would be half an inch on each side. It is sometimes an 



ityGoogIc 



16 ARGmiEST OF 

inch and a quarter, and in an extreme case, would be an inch 
and a half, wliich is too much however for good running. 
About one inch, or as near that as posssible, is the lateral 
play or space on the best roads. 

These are absolute, or constant, conditions as to the road, 

As to the car, as a body in motion, there is the absolute 
law always in force on it when running — "that a body in 
motion, tends to move in a straight line." That is an abso- 
lute condition. Then there are two negative conditions: 

1st. The flanges of the wheels must not bite or bind too 
hard against the sides of the rails. 

2d. The wheels must not hop, as it Is technically called ; 
or, in other words, must not spring suddenly, by any cumula- 
tive force, in a transverse direction : that is, transverse to the 
line of motion. 

And, if there be any such cumulative force, or a force vari- 
able in its character, and elastic, the wheels will hop, and 
the pressure will throw them off or over the rails. 

Absolutely expressed : the wheels must pursue a course in 
the line or direction of the rails, without being acted on by 
transverse cumulative, or transverse elastic forces. 

The trucks must be under the ends of the body, without 
being subject to collision in trains. 

The ends of the body must receive the collisions in trains, 
and not the trucks. 

How are these conditions to be carried out, in connection 
with the principle, so as to embody the principle to use? 

What construction of running gear, and what material and 
mechanism are necessary to accomplish the result, or attain 
the purpose, by means of this principle of the swivelling 
motion of the two four-wheel truck, under one body, bur- 
then, or load? 

Here is the point where Winans' specification departs to- 
tally from the true principle and manner of arrangement and 
construction, and is worthless, both in its abstract theory, to 
effect the purpose, and, in the mechanism, to develop the 
principle. 
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He, Wiiians, attempts to establish a new theory as to the 
proximity of the axles of the wheels, to coincide, as near as 
possible, with the radius of the curve, in connection with 
their remoteness, and describes, and especially recommends, 
certain iong springs to connect the axles, as new mechanism, 
to develop his new theory. 

His theory is fallacious, and his construction is pernicious, 
and trivial, as a piece of mechanism. 

We will speak more of this hereafter. 

Here Winans' specification, and the cars bni!t by the de- 
fendants, part. 

One pursues one physical doctrine to develop the principle 
and effect the purpose, and by certain suitable machinery; 
and the other, Winans', pursues a different doctrine, by dif- 
ferent machinery, to develop the same broad principle, and 
effect the same purposes; but is erroneous, not only at its 
base, as abstract matter, but also in the mechanism, and fails, 
and is pernicious. 

What, then, is the necessary construction and machinery 
to develop the principles and effect the purpose of the eight- 
wheel car ? 

We have the principle already stated ; we have the abso- 
lute and negative conditions already stated ; and, we have 
the effect or purpose, already stated. 

The testimony on this subject is very clear on the part of 
the defence, and hy many of the best witnesses that the Uni- 
ted States can produce ; men of experience — men of the best 
scientific education and practical training — men from al! the 
branches and departments connected with the construction, 
the running, and the necessary observation of the workings 
and of the principle of the eight-wheel car. 

Better witnesses the law cannot require; none better can 
be found in this or any other country. And, we have not 
failed to collect the experience and the knowledge of ail parts 
of the country upon this subject. 

I will refer to some of their testimony. The first I will 
mention are those who corrected their former affidavits. 
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Robert Higham, defendants' No. 3, pages 132, 133, 134 — 
fo!s. 529, and 530 to 534 inclusive; corrected affidavit in de- 
fendants' No- 1, pages 41, 42 — fbl. 271 to 276 inclusive. 

Albert Bridges, defendants' No. 3, pages 134, 135, 136— 
fol. 535 to 537 inclusive; corrected afUdavit in defendants' 
No. 1, pages 36, 37— fols. 235, 236, 237, 238. 

Jeremiah Van Rensselaer, defendants' No. 3, page 136 — fol. 
544 to 548 inclusive ; corrected affidavit in defendants' No. 1, 
page 44— fol. 2S9 to 294 inclusive. 

Isaac Adams, defendants' No. 3, page 138— fol. 550 to 560 
inclusive. Troy case; corrected affidavit No. 1, pages 34, 
35_fol. 217 to 224 inclusive. 

W. Raymond Lee, defendants' No. 3, pages 110, 111, 112, 
113 — fol. 440 to 451 inclusive; corrected affidavit in defend- 
ants' No. 1— fol. 266 to 26S inclusive, page 41. 

These are the live gentlemen, out of the thirty-three, who 
use the word ^^substantially " in their original affidavits, but 
who, in their amended affidavits, go into an exposition of 
the principles fully, and give their conclusions on the exposi- 
tion, and then verify, that the cars which they described 
have been in use before Winans' alleged invention, as stated 
in their former testimony. 

They have explained the expression "substantially the 
same," how, under what impression as to the extent of the 
claim of the patent, and in what sense they used it. 

Using the expression "substantially the same," in the 
sense that two cars have king-holts with which to have the 
trucks swivel, is not such an admission or statement as for- 
ever to preclude a review of that, as applied to the descrip- 
tion and claim in Winans' patent. That is a peculiar descrip- 
tion, and a very peculiar claim, the effect of which was not 
at first apparent. 

I will now refer to some of the witnesses, to show what is 
and what is not, the practical embodiment of the true prin- 
ciple of the eight-wheel car, as built by the defendants, and in 
general use. J. C. H. Smith, defendants No. 2, page 24, fol. 
97 ; page 25, folio 102, 103. 
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He saye : " I am 43 years of age ; reside in Baltimore ; Sm 
a coacli maker by trade, and have been engaged in working at 
railroad cars since the year 1831, for the Baltimore and Sus- 
quehanna Railroad Company." 

He is therefore ii practical car builder, and belongs to the 
second or third order of witnesses. 

At folio 102, he says: " The proper distance of the wheels 
apart, to run weil on curves and the straight line of road, be- 
between the flanches, is twenty-three inches for freight cars, 
and I very often have made them that distance', that is for four- 
wheel cars; and for eight-wheeled passenger cars they are 
twenty-one inches apart between the flanches in each truck. 
This distance is proper to make them run steady, and not press 
too hard against the out rail of the curves ; when the wheels 
are placed very close together, they do not run steady, but 
wabble about between the rails, and in striking a curve, theofl' 
front wheel bears too hard against the outer rail. The distance 
of the wheels apart in the trucks of the Tredgold car, is much 
less than the diameter of the wheels, and the entire descrip- 
tion is correct in principle, and sufficient to construct the cars 
from, that are now in use. I have no interest in this suit." 

In order to explain matters as we proceed, I have prepared 
some diagrams of the cars, such as the defendants make, 
which I will hand to the court. 

I will first state the physical law, " that action and reaction 
are equal." That is absolute, whenever action takes place 
reaction must take place somewhere to consume the active 
force. 

Explains the diagranis- 

The square of the truck itself, and of the relation of action 
and re-action, are represented by an equal sided parallelogram, 
and the guage of the track it will be seen is equal to tlie 
square of the truck, or nearly so; it is as near as may be. 
The leverage therefore, is equal to control the truck on the 
track. This line, midway between the axles, is the mean 
radial line of the curve. The line of action is indicated by 
the arrows. Re-action must take place somewhere, to ba- 
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lance that action — it must be consumed or taken up some- 
where. Suppose the line of action to have met with a resis- 
tance, and the force exerted to turn the truck to have been a 
thousand pounds, that amount of force must be consumed or 
taken up by a re-active force that will balance it, or be equal 
to one thousand pounds, tending to steady the truck. The 
mean line of force will necessarily go off midway between 
the line of action and the line of re-action, intersecting the 
king-bolt, and balance the truck upon the track, or diminish 
its tendency to run off the track. 

This shows the benefit in having the bearing points of the 
wheels square, or at an equal distance apart, both across and 
in the direction of the road. It does not increase the amount 
of re-active force necessary to keep the truck on the track, over 
and above the amount of force exerted to turn it off, and hence 
the actual lateral pressure of the flanges against the rails is 
not increased or multiplied. It is the increase of the lateral 
pressure of the flange against the rail, which increases the dan- 
ger, and a diminution of it diminishes the danger. To have 
the track square, therefore, balances the force and does not 
increase either the force or the danger. The longer the truck 
is made the more safe it becomes, provided the distance be- 
tween the wheels is not too great for the chord of the segment 
of the curve between them; they should not bind at the 
extremities of the chord; they must be free to move forward 
easily. To diminish the distance between the bearing points 
of the wheels below a square, that is, to have the actual leve- 
rage of the flanges on the same side, taken on both diagonal 
positions, to be less than the guage of the track, multiplies or 
increases the reaction or amount of force with which the flange 
bears against the rail, both because its leverage is diminished 
and the position of the truck is more oblique to the rail, and 
hence greatly increases the tendency to run off. Therefore, 
keeping the wheels square, and bearing on the rails at an 
equal distance, as near as may be, both across and along the 
road, balances the leverage in every way around this king- 
bolt, causes these wheels to remain more nearly in line with 
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the rails, move with the least possible friction, and be more 
steady and safe than when close together. 

This figure represents Winans' truck at rest. It is drawn 
to the same scale ; it shows the mean line of force passing 
behind the king-bolts, which, therefore, exhibits the major 
force exerted to cause the flange to catch and run over the 
rail. 

The next figure here, shows Winans' truck in motion on a 
cun'e, and exhibits the effects of the excessive reactive or 
lateral force on the truck ; being constructed of springs, they 
must yield to these forces exerted on them ; and in addition 
to that, the natural tendency of the inner wheel on the 
shortest rail is to crowd ahead- This, together with the in- 
crease of resistance offered to the front outer wheel, must 
twist the truck or these springs more or less out of square, and 
increase its tendency to run off over the rait. This is shown 
twisted about four inches out of square. The nearness of 
tile wheels, and the use of these long springs,when the forces 
on a curve are applied, destroy every essential condition tliat 
a truck must possess to move with ease andsafetyonacurve; 
and also, the same derangement is hable on the straight track, 
in different degrees, dependant upon the exact circumstances. 

These diagrams exhibit the conditions of position and of 
the forces in the defendant's trucks, and in Winans' trucks, 
and display the difference in the mechanical doctrines on 
which they are applied and operate, and the effects of the 
different mechanism employed in them, very clearly. 

The next witness I will refer to, is Edward Martin ; he is 
an important witness as to practical effects. His testimony is 
to be found in defendants' No. 9, pages 33, 35 — foi. 13S to 145. 

He says, in folio 139 : "J am at the present time superin- 
tendent of the Schenectady and Troy railroad." At folio 144 
he continues : " Of over six hundred cars in use on the line of 
railroad between Troy and Buffalo, Troy and Oswego, and 
Troy and Cope Vincent, of which line tlie road superintend- 
ed by me forms a part, and which cars pass over our road, 
there is not one having trucks constructed after the manner 
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of the specficatioQ of Rosa Wiuans. And I would not fiave 
a car constructed on that plan, connecting the wheels with 
springs, nor the wheels in as close proximity as his specifica- 
tion states, as I think it is not practically useful, and not safe. 
The curves on this line of roads are about as heavy or abrupt 
as on roads generally, and many of the cars have the wheels 
in each truck over two feet apart, and all of them have the 
axles held parallel by substantial wooden or iron frames, ond 
have springs and pedestals attached to the frames, in which 
pedestals the boxes of the journals move normal to the track." 
The counsel on the other side, did not seem to understand 
the meaning of the word "normaV In its general sense, it 
means natural; and in mechanics, it means perpendicular. 
For instance : if a railroad were even continued round the 
earth, it would of course describe a perfect circle ; there is no 
such thing as a perfectly straight or level railroad, and normal 
eignifies perpendicular to the curved face, or perpendicular to 
the face of the rails, as used here. It is an ordinary word, 
in this sense, in mechanics, and is defined to mean perpendi- 
cular. He says further, at folio 145 : " These conditions are 
necessary, and they could not be attained in the plan pro- 
posed and described by Winans, in his said specification." 

Winans' specification, therefore, will nol give the necessary 
conditions, neither as to the steadiness, nor as to the trans- 
verse rigidity; nor as to the perpendicular action; nor as to 
the relative position of the bearing points on the rails. It is 
through the bearing points of the wheels that the controlling 
forces are exerted, and hence their primary importance in re- 
lation to each other and to the road. 

The next witness is George Beach, defendants' iVo. 2, pages 
3G, 37 — folios 150, 152, 153, 154, 155. And on page ^8, 
folio 160. 

He says: "lam a railroad car builder by trade," and that 
he is at work for the defendants. 

At fol. 151, he says: "I have examined the specification 
of the Letter 8- Patent of Ross Winans, of October 1st, 1S;H, 
on which this suit is brought, and understand the snme. It 
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describes the wheels as close together in each truck as they 
can be put, without the flanges touching, and the axles to be 
connected by springs extending from one to the other, bolted 
to the tops of the journal boxes, and a bolster extending be- 
tween the springs and securely fastened to the tops of them. 
The model marked B, and having a paper attached, signed 
by Stephen Ustick, Wm. A. Aitkin and Oliver Byrne, and on 
which I also have written ray name, is a true representation 
of the car described by the specification of Ross Winans' 
patent of the 1st October, 1834. I never saw a car constructed 
in ike manner described by t/iat iiKcificatioTi, in me, on any railroad, 
and believe that such a car would not be •practically useful, as the 
wheels are too close together. There is nothing, and no means 
of applying anything to steady the action of the springs and 
confine them perpendicular, or normal, to the track; and 
tliere is no means for preventing the leaves of the springs 
from spreading out like a fan." 

These springs have leaves, and there is pressure to spread 
them out transversely. He therefore says: 

" There is no means of preventing the leaves of the springs 
from spreading out like a fan, from the side pressure against 
the wheels, and nothing in the construction of the truck de- 
scribed, to resist a blow from any obstruction on one side of 
the road, or a short curve, to prevent the truck from twisting 
out of shape." 

And hence it is, that in action, it assumes this position, by 
all the forces, and material, and manner in which it is ar- 
ranged. 

Immediately following, he continues ; 

" It is not safe, and not practical for running on a railroad; 
it would not stay On the track — it would be unsafe. Tlie 
wheels of the trucks of an eight-wheel car must not be as 
close together in each truck as they can be placed without 
the flanches touching, as they would, if they were thus close, 
wabble about on the straight track, and injure the road." 

There will be a frivolous transverse action; and, as he 
says, it would "not be as safeas wheels or trucks with wheels 
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as far apart as they can be placed, consistent with the radius 
of the shortest curves of the road. The wheels in each truck 
of the eight-wheel cars, are generally placed from twenty to 
twenty-five inches apart. I have built them myself with the 
wheels twenty-seven inches apart, and when the wheels are 
placed thus far apart, the car runs steadily on the straight 
track, and the outer front wheel in each truck does not bind 
or bear too hard against the outer rail, and runs easy also on 
the curves, as well as the straight track. 

"I have to-day measured the distance of the wheels, in 
each truck, apart, of one of the passenger cars run on the 
Hudson River railroad; they are twenty-one and a half 
inches apart; the curves of this road are more numerous and 
of shorter radii than roads generally, to follow the windings 
of the bank of the Hudson river, and the average speed of 
running the cars on this road, is at least between thirty-five 
and forty miles an hour." 

At folio 161, he says: "The cars built by Eaton, Gilbert 
& Co., have a centre cylinder," [this centre cylinder is a 
transom-p3ate, commonly so called], " and centre pin or 
pivot, similar to Tredgold's, and a frame also to support the 
axles for the wheels to run in; they add the usual pedestal 
and india-rubber springs, and sometimes steel springs to work 
in the pedestals, and side bearings of steei or rubber for the 
body." 

. We there see that the defendants follow the same construc- 
tion as in general use. There is the rigid frame and the 
wheels the proper distance apart, as far as may be consistent 
with the guage of the track, and the curves and switches on 
the road, and a centre-plate, in order that the bearing of the 
car by weight shall keep the truck comparatively steady, and 
there is also a male and female transom-plate, from 15 to 18 
inches in diameter — that is, transome plates provided with 
flanges, fitting together and forming a large bearing surface 
and strong centre. 

. The next witness is L. R. Sargent, as to construction, de- 
fendants' No. 2, pages 40, 41— folios 169, 170, 171, 172. 
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He says ; " I am the superintendent of the Rensselaer and 
Saratoga, and Saratoga and Schenectady roads, and am, and 
for many years have been, familiar with the principles of con- 
struction and operation of the eight-wheel cars huilt by 
Eaton, Gilbert & Co., and others, used generally on the 
railroads. 

"I have measured several of the cars now used as follows, 
and compared the same with the Tredgold car, described and 
shown ill fig. 26, plate 4, pages 179 and 94, &c, in Tredgold's 
Treaties on Railroads and Carriages, published in London, in 
1825. 

" The Tredgold car as shown, measures in its proportions as 
follows : 

" Diameter of whee]s = 30 equal parts, (considering those 
parts all through as inches ) 

" Distance of wheels apart 25 := equal parts. 

"Distance from centre of truck, to end of car ;^ 55 equal 
parts. 

"Distance from centre to centre of axles, =^55 equal parts. 

"The Rochester and Syracuse freight car, No, 105, measures 
s-n its proportions as follows : 

" Diameter of wheels =^30 equal parts. 

"Distance of wheels apart ^=24 equal parts. 

" Distance from centre of truck to end of car=T69 equal parts. 

"Distance from centre to centre of axles = 54 equal parts. 

" Hudson River Railroad baggage car, measures in its pro- 
portions as follows : 

" Diameter of wheels =33 equal parts. 

"Distance of wheels apart = 23 equal parts. 

" Distance from centre of truck to end of car^78 equal parts. 

" Distance from centre to centre of axies, or bearing points 
of wheels ^56 equal parts. 

" The distance of the wheels apart, of the cars generally in 
use, varies from 20 to 27 inches, many being more distant 
apart than the Tredgold car, and of the examples i>y mea- 
surement above given. TJje distance apart of the bearing 
points of the wheels of the Tredgold car is one equal part 
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more than the Rochester and Syracuse car, No. 105, and one 
equal part less than the Hudson river baggage car, they 
standing 54, 55 and 56 = 55 being the Tredgold, and the cen- 
tre of the truck is nearer the end of the car In the Tredgold 
than in either of the others." 

Showing that tlie distance from centre to centre of the 
wheels, all through,is about the same as the gauge of the track. 

The next witness is John Wilkinson, as to general princi- 
ples of construction, defendants' No. 2, page 43, folio 181, 182. 

He says that " he is superintendent of the Syracuse and 
Utica Railroad Company, as well as president, and is well 
acquainted with the particulars of construction and action of 
the eight-wheel cars, as well as of the road on which they 
run. The diameter of the wheels on the cars, varies from 
go to 33 and to 3() inches." (These are the practical conditions 
as to the diameter.) 

" The distance from centre to centre of the sleepers on 
which the rails of a railroad lay, were seveial years ago three 
fept; and lately heavier loads are carried on railroads, and 
the distance has been reduced to about two and a half feet 
from centre to centre of the sleepers on which the rails lay." 

There is, of course, an incidental condition, resting upon 
the weight of the load, as well as the conditions of the 
road ; and it is had policy to throw too much weight on the 
same span of the rails, as it has a tendency to crush and bend 
them. 

The next witness is Joseph L. Kite, defendants' No. 4, 
page 11 — folio 41 and 43; page 12 — folio 45, 46, 47; page 
13— folio 50. 

This testimony is taken upon the Quincy car, but the expo- 
sition of the principle is embodied in it; hence, I will read it 
in this connection. 

He says, at folio 42: "I have examined the model now 
before me, marked, on a piece of paper attached thereto, 
' Quincy Car, 1S29,' and understand it. It has the pernm- 
nent body to carry the load, with bolsters connected to the 
centres of two four-wheeled trucks by vertical king bolts. 
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It also has centre plates and side bearings; and the distance 
of the bearing points of the wheels in each truck apart, is 
equal to the giiage of the track ; and the wheel frames are 
rigid, to hold the wheel square on the track. This Quincy 
model car Is the same combination and principle as the eight- 
wheel cars now in general use on the railroads in the 
United States. The distance of the wheels apart, between 
their bearing points on the rails, being equal to the guage of 
the track, is the true principle of the eight-wheel cars as in 
general use ; because the action and reaction between the 
truck and the rails then deliver their m^an line of force to 
the centre pivot, and balance the truck on the track." 

There is the principle, and one of the prominent reasons 
given, as shown in No. 1 of the diagrams, handed to your 
Honor. 

He continues : " The diameter of the wheels on the Quincy 
model, in proportion to a five feet guage of track, is twenty 
inches. Tlieir being smaller in diameter timn now generally 
used, makes the space between the wheels greater than if 
larger wheels were used." 

The diameter of the wheels does not control the principle. 
The principle is independent of the diameter of the wheels; 
because the active forces take place between the bearing 
points on the rail, and they are constant, even though there 
be a change of diameter. 

He continues: "But the difference in diameter, and con- 
sequent difference in distance between the wheels, does not 
effect the essential feature of the distance between the bearing 
points of the wheels on the rails, as existing in the Quincy car, 
and in the eight-wheel cars in general use. The diameters 
of the wheels now generally used are 33 and 36 inches; 
which, therefore, brings the flanges of the wheel closer 
together, but does not alter the essential distance between 
the bearing points on the rails," 

The true principle does not depend upon an incidental 
distance between the flanges of the wheels. It depends 
upon the forces exerted on the bearing points of the wheels ; 
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because all the forces combined, and the direction of motion, 
are due to these points. 

He says: " The distance between the wheels is simply in- 
cidental to their diameter. The essential distance in the 
principle of the eight-wheeled car, is the distance between 
the bearing points of the wheels in each truck on the rails, 
without regard to the diameter and the incidental distance 
between the wheels. A change in the diameter of the wheels, 
and the consequent change of distance between the wheels, 
is not a change in the principle of the car." 

It is not the invention of a new combination, or car, be- 
cause the principle of the car is the swivelling or turning mo- 
tion of two trucks under the body or load- 
Neither is "a change of the position of the coupling for 
drawing the car, from the end of the truck to the end of the 
body, a change in the principle of the car, it is not the inven- 
tion of a new combination, nor of a new car. Neither would 
it be the invention of a new mode of drawing a car, for as 
shown by the printed publications, Tredgold's Treatise and 
Wood's Treatise, published in 1825, trains of cars were drawn 
by a coupling from the middle of the end of the body fram- 
ing, and not from the axles or running gear." 

The drawing by the body therefore is not the distinguish- 
ing feature between a four and an eight-wheel car. 

The principle or distinction is not in the change of position 
of the traction, but it is developed by the two four-wheel 
trucks, swivelling under the body or load. The witness 
adds : " It would be no invention of a mode of drawing, to 
apply the old mode of drawing by the body, to the Quincy 
car, or in other words, to unscrew the loop from the end of 
the truck and screw it in the end of the body, would be no 
invention of a new mode of drawing a car in 1829." Because 
that mode of drawing had been known and used before. 

" A substitution of revolving axles, for the fixed axles in 
the Quincy car, also would not be the invention of a new 
combination nor principle." 
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Because they were both known before. They were both 
known in four-wheel cars, and whether used in t!ie trucks or 
sets of four-wheels of an eight-wheel car, or in the sets of 
four-wheels singly, does not constitute invention, as they 
were well known in England as well as in this country many 
years ago, and they are as old as mechanics. 

He continues; "Revolving axles and fixed axles were 
known and used both before and since 1829, and were well 
known equivalents in 1S29. Such change would be only the 
substitution of known equivalents in the same combination 
or principle of car, and not an invention, in any sense- To 
introduce the revolving for the fixed axles, the fixed axles 
should be removed from the cross-pieces, and the boxes of 
the revolving axles bolted on to the same cross-pieces of the 
trucks. Small revolving axles for the purpose, four in number, 
one of which is marked, on a piece of paper attached, ' Re- 
volving Axles for Quincy Car,' and signed by me, are now 
before me. They are described on page 10 of Tredgold's 
Treatise on Railroads and Carriages, published in London in 
1825, in the words, ' The wheels of the coal wagons are 2 
feet 11 inches in diameter, with 10 spokes, and weigh a| 
cv/t., and their axles are three inches in diameter, and r'^ohe in 
fixed, hishesf and on pages 77 and 78 of Wood's Treatise, 
also published in London in 1S25, are these words, ' The 
axles were made of wrought iron, and fixed firmly into the 
centre of the wheels, and, consequently, turned upon the 
bearing with the wheels.' The same, or the revolving axles, 
are also shown in the plate, No. 51, of the printed publica- 
tion, 'Reports on Canals, Railways, Roads, and other sub- 
jects, made to the Pennsylvania Society for the Promotion of 
Internal Improvement, by William Strickland, Architect and 
Engineer, while engaged in the service of the Society,' pub- 
lished at Philadelpaia by IL C. Cary & J. Lea, Chesnut- 
street, in 3 S26. The substitution of these revolving axles does 
not change the principle of the car." 
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The swivelling motion of the four-wheel trucks, under one 
body, hurthen or load, remains unchanged- 

"The principle consists in combining the two four-wheel 
trucks by means of the permanent body, with bolsters and 
king-bolts to allow the trucks to swivel to the curves of the 
road, and this is abke the principle of the Quincy car and of 
the eight-wheeled cars now in general use on the railroads 
in the United States for carrying passengers and freight." 

The principle, therefore, is in the transverse swivelhng 
motion of these two trucks, under one body, burthen or 
load, and a mere change of known equivalents as to a mode 
of drawing, or as to the axles, does not affect the principle, 
and it still remains in-tact. 

The next witness is Wm. Pettit, defendants' No. 4, pages 
13, 14 — fols. 51, 62, who says: "I am the same person who 
made an affidavit in this case on the 13th of August, 1S52. 
I have examined the model marked ' Quincy Car, 1829,' and 
understand it, I have signed the paper attached thereto. It 
has the two four-wheel trucks with rigid frames, and the 
wheels in each, apart a proper distance, being, between the 
bearing points, equal to the guage of the track, and the two 
trucks coupled with the body and bolsters by means of verti- 
cal king-bolts, which allow the trucks to swive! freely to the 
curves of the road, and being the whole essential principle or 
diiference between the eight-wheel cars now in general use, 
to turn curves and run steadily, and the four-wheel cars pre- 
viously in use in this country." 

(That is the whole essential difference.) 

He continues: "Drawing a car by a coupling from the 
middle of the end of the body-framing, or using revolving 
axles with the wheels, is not a new invention. They have 
both been known and in use, and described in almost all 
works on railroads prior to 1S29, and tlie substitution or use 
of them would not be the invention of either a new mode of 
drawing, nor of adjusting the axles, nor the invention of a 
new car. I have signed my name also to a paper attached to 
a small revolving axle, to be substituted for the fixed axle in 



ityGoogIc 



WILLIAM W. HUBHELL, 31 

tlie cross-piece of the truck frame of the ' Quincy car model,' 
both this axle and the mode of drawing the car by the coup- 
ling from the middle of the end of the body, are shown in 
the drawing, No. 51, of the printed publication, ' Stricliland's 
Reports,' &c-, published in Philadelphia in 1826. 

"I am of the opinion that the model marked 'Quincy car, 
1829,' is self-evidently the same in its principles of arrange- 
ment and action as the eight-wheel cars now in general use 
on the railroads of the United States." 

These portions of the evidence are to establish the princi- 
ple, as I have stated, and show the necessary construction to 
embody it to use, 

The next vdtness is Hy. Waterman, defendants' No. 3, 
pages 64, 65, 66— folios 255 to 263, inclusive. 

Mr. Waterman is a practical engineer, and master of ma- 
chinery on the Hudson River railroad. He ranks among the 
second class of witnesses. T wilt read from his testimony, to 
show what is not a proper construction. 

He says: "I have been practically acquainted with rail- 
road machinery since 1837, at which time I took charge of 
the Hudson and B'-rksbire railroad. I am the inventor of 
the dumb, or condensing locomotive for drawing cars in 
cities, without noise, and wliich has been for a considerable 
time used, and is adopted by the Hudson River railroad in 
the city of New-York. I am fully acquainted with the prin- 
ciples of construction and operation of the eight-wheel cars 
used on railroads generally. I have examined the specifica- 
tion of Ross Winans' patent, of October 1st, 1S34, for an 
alleged improvement in the construction of cars or carriages 
intended to run on railroads, and understand the same. The 
only car actually described, and which is particularly recom- 
mended by Ross Winans' specification, is accurately repre- 
sented by the model E, on the paper of which I have placed 
my signature. A car constructed as described by Ross 
Winans, in my judgment, cannot be used with safety for 
general running on a railroad at an ordinary velocity, such as 
aimed at by his specification, say at fifteen or twenty miles an 
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hour. His car, as described by his specification, is too dan- 
gerous to use on a railroad, both to life and property, for the 
following reasons: The metal composing the springs that 
connect the wheels, is liable to constant depreciation of 
strength by its vibration." 

I will here remark, that it is a well known fact that the 
vibration in metals granulates or weakens them, or weakens 
them so much that they will break from the vibration. 

And he says in substance, that the metal of the Winans' 
springs, owing to incessant and violent vibration in every 
direction, "is so liable to break, that it could not be relied 
upon, and such a break in that trucit would certainly do great 
injury, and probably destroy the life of some of the passen- 
gers." 

This, therefore, is adverse to the primary purpose of rail- 
roads, wbicli is to carry persons and goods safely, and if it 
be made a means of destruction to goods or the lives of indi- 
viduals, it is of no practical utility, but detrimental or perni- 
cious in the legal sense. 

He goes on to say : " The next reason is, that these spring 
trucks will not keep square, but loose their rectangular form 
by the transverse pressure, which will cause tiie truck to run 
off of the track. Another reason is that this construction and 
nature of the truck when attempting to run on a curve of the 
road, where necessarily the outer wheels have the longest 
distance to traverse, and bear hardest against the side of the 
outer rail, allows the axles of the wheels to get out of paral- 
lelism with the radius of the curve, by the inner wheels forc- 
ing themselves forward of the outer wheels, twisting the truck 
out of rectangular shape, and necessarily run off the track. It 
is the worst form of truck that I have ever seen devised. 

Another reason why it is dangerous also, is, that the vibra- 
tion of tlie springs will allow the axles to get out of parallelism 
with each other, which adds to its dangerous character before 
explained. The very close proximity of the wheels required 
by the Winans' specification, is also erroneous in principle and 
practice, as it allows a serpentine, unsteady and unsafe motion. 
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toth liorizo II tally and vertically, and the wheels follow each 
other in shocks on the same inequality on the rail, bo quickly 
as to blend the shocks so much together as to become, like 
the action of a single wheel with a single shock, without giv- 
ing the front wheel a chance to recover before the next one 
strikes, and causes the wheels by the concussion and the ac- 
tion of the springs, to hop from the rail and thus run off of 
the track from this cause, or become dangerous ; these ine- 
qualities are frequent at the joints of the rails. It is the 
worst plan for a truck, and all of these causes combined, con- 
stitute the very great danger and destructive character, I 
have in practice proved these principles and actions as stated, 
to be correct. The proper mode of constructing the trucks 
of eighfrwheeled passenger cars, and that in general use, is 
to have a rigid rectangular wooden or iron wheel frame, with 
pedestals securely attached to it, to ensure a normal action of 
the wheels on the track, and hold the axles exactly parallel 
to each other, and parallel to the radii of the curves; and the 
wheels in each truck shoald be about 55 inches apart, from 
centre to centre, or between the bearing points of the wheels 
on the rails; that is, between 54 and 57 inches, with wheels 
varying from 30 to 33 and 36 inches diameter, which are the 
sizes in common use. This construction of truck rune with 
ease and steadiness on both the straight and curved lines of 
the road, and with perfect safety in the principles and action 
of the wheels on the rails, at all rates of speed." 

The frame being rigid, increase of speed does not affect it; 
it is fixed in its position and action, and always to be relied on. 
The next witness is John Murphy, defendants' No. 4, pages 
7 and 8 — fola. 27, 28, 29, 30 ; .his testimony shows the prin- 
ciple and construction- 
He says : " I am a practical railroad car builder ; am a mem- 
ber of the firm of Murphy & Allison, Philadelphia, and am 
the same person who made an affidavit in this case on the 
19th day of August, 1859. I have carefully examined the 
model now before me, maked on a piece of paper attached 
thereto, on which T have written my name, 'Quincy car, 
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1S29.' It has two four-wheel trucks connected by a perma- 
nent body and centre pivots, with middle bearings and side 
bearings which allow the trucks to swivel under the body to 
the curves of the road ; the wheels of the model revolve on 
fixed axles, let into the cross braces of the wheel frame ; the 
distance of the bearing points of the wheels in each truck 
apart on the rail, is equal to the gauge of the track, or the dis- 
tance from outside to outside of the flanches. The whole 
essential principle of the eight-wheeled cars, aa used on rail- 
roads generally, to carry freight and passengers, known as plat- 
form, freight, and passenger cars, is contained in this Quincy 
model. This essential principle, to turn the curves of the road 
and run smoothly on it, is the combination of the two four- 
wheeled trucks, each having the wlieels apart between their 
bearing points on the rails, a distance equal to the gauge of 
the track, coupled together, by means of a permanent body 
to sustain the load, with king-bolta, to allow the trucks to swive! 
under the body to suit the curves and inequalities of the road. 
The trucks and body have the bolsters, side bearings and the 
rigid rectangular wheel frames, to keep the wheels in their 
position on the track, being the same practical conditions as 
now existing in the eight-wheeled cars now in general use on 
the railroads. 

" In the early days of the railroads, the cars were made with 
wheels both to revolve on fixed axles, and also with the axles 
to revolve with the wheels. I have fitted them up both ways 
myself." 

This is the testimony of a practical car builder, who, 
although he is acquainted with the plaintifl', and has been 
upon business and friendly terms with him, still does not 
hesitate to say that this is the true principle of the eight- 
wheel car. 

The next witness is Christian E. Detmoold, defendants' No. 
3, page 56— folio 224; pages 59, 60— folios 236, 237, 238. 

He says: "I am 49 years of age, and am a civil engineer 
by profession; at present I am the superintending engineer 
of the New-York Crystal Palace, about being erected, and am 
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connected with several other engineering enterprises. In the 
summer of the year 1828, 1 was engaged in the service of the 
South Carolina Railroad Company, and continued in their 
service until 1833." 

At folio 236 he continues, after speaking of the existence 
of the eight-wheel steam carriages : 

" These steam carriages contain the same substantial com- 
bination of two four-wheel trucks, and long carriage hody, by 
means of centre pivots and bolsters, as the eight-wheel car- 
riages or cars for transporting freight and passengers on the 
roads now in use, on the railroads generally. These car- 
riages, like the South Carolina and the original drawing G, 
also have rigid wheel frames, and pedestals, and springs, to 
properly control and regulate the action of the wheels in 
running on the road." 

The principle was not a new thing then, for it was em- 
bodied practically and fully in those steam carriages. 

"In every essential respect and particular, and in the sub- 
stantial character of the combination of the body with the 
trucks, the eight-wheel cars now used generally, and the 
eight-whee! steam carriage, of which Mr. Allen and myself, 
under his directions, made the drawings in the winter of 
1830 and '31, are the same. Putting a box or seats on the 
steam carriage for passengers, and making it a steam passen- 
ger coach, or removing the boiler and setting a box on the 
upper bolsters for passengers to sit in, does not alter the sub- 
stantia! character of the combination, and does not produce 
a new invention. It would I'etiU be the same substantial 
combination, of a long carriage body connected to two four- 
wheel trucks by bolsters and centre pivots with side bearings, 
to conform to the curves and follow the track with ease and 
safety, and developes, in both cases, the same principles of 
operation and the same advantages both to the road and the 
carriage body. The distance of the wheels apart in each 
truck of the original drawing, and of the steam carriages, 
was twelve inches." 

The bearing points of the wheels, therefore, are equal to 
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the guage of the track. This testimony shows both the prin- 
ciple and the construction or mechanism in practice. 

The next witness is Wm. J. McAlpine, defendants' No. 3, 
pages 92, 93— fo!s. 36S, 369, 370, 371 ; page 94— fol. 374 ; 
page 95— fols. 379, 380. 

Mr. McAlpine is one of the first class of witnesses, and he 
is not only among the first class as regards his education and 
profession, but also by practical experience- 
He says : " I am 42 years of age, and reside in Albany ; 
am civil engineer by profession, and have been engaged in 
such occupation through a period of about 27 years. I have 
been engaged on the Carbondale railroad ; the Mohawk and 
Hudson railroad; the Schenectady and Saratoga railroad; 
on the St. Lawrence improvement; the Chenango canal ; the 
enlargement of the Erie canal; was engineer of the U. S. 
Dry Dock, at the Brooklyn Navy Yard ; was engineer under 
Chancellor Walworth, in the Wheeling bridge case, referred 
to him by the Supreme Court of the United States, andlaftcr- 
wards was appointed by the court to examine and report 
engineering facts in the case ; and I was engineer of the Al- 
bany, and also of the Chicago Water Works, and at the 
present time am the state engineer and surveyor of the State 
of New- York. I am acquainted with the principles of con- 
struction and operation of railroads, and of the eight-wheel 
cars run upon them. I have examined the specification of 
Ross Winans' patent of October I, 1834, for an alleged im- 
provement in cars or carriages, intended to run on railroads, 
and understand the same. The model B, on the paper to 
which I have written my name, is a correct representation of 
the car described in detail, and recommended by Mr. Winans. 
I do not deem it an improvement upon the eight-wheel cars 
or carriages, previously known for the same purpose. It is, 
in my opinion, comparatively unsafe. The wheels in each 
truck are too close together. The axes of the wheels will 
not remain parallel to each other, and the wheels in each bear- 
ing carriage will not keep square in running on a curve, which 
would tend to throw the car off the track, and are difficulties 



ityGoogIc 



WIILIAII "W. nUBBELL. 37 

ill its principles and details of construction, and consequent 
action, so serious as to render it unsuitable for general use, 
and unable to compete with the eight-wheel cars or carnages 
having the rigid rectangular wheel frames and centre pivots, 
previously known and now extensively used on the railroads 
generally." 

He then goes on to describe Chapman and Tredgold, which 
I will not read in this connection. 

At foUo 374, he continues ; " In that description and draw- 
ing of Chapman, we have the essential principle of construc- 
tion and operation, both in detail and organization of the eiglit- 
wheel car now used. There is tlie rigid rectangular wheel frame 
of four wheels, with the cross-piece, centre pivot and side bear- 
ings, and the bearing points of the wheels, whether larger or 
smaller wheels, may be used, given a distance apart about 
the same as the breadth of the track, and the carriage body 
sustained by the two bearing carriages, laying the weight 
equally, being the same essential principles of construction as 
used at present in the eight-wheel car," 

On page 95, folio 379, he says: "And also the wood cars 
described by Conduce Gatch, Jacob Rupp, and Leonard For- 
rest, in their affidavits in this case, are the same principle of 
construction and organization, and in all essential details the 
same as the eight-wheel cars now in common use. Putting a 
box with seats on the bodies of the wood cars, instead of the 
wood, would not form a substantially new combination, nor 
involve any invention. No new" principle would be developed, 
and with reference to the South Carolina steam carriages, 
removing the boilers or body, and securing a box with seats 
on the upper bolsters in place of them, would not form sub- 
stantially a new combination. It would simply be the anala- 
gous use of known things, for a known purpose, forming 
the same substantial combination, and not an invention." 

So that it is clear that the principle does not consist in put- 
ting on boxes in place of boilers, and that when the swivel- 
ling motion takes place, the principle is developed without 
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regard to the character of tlie body, or whether a liox or plat- 
form, finished in one style or another, rests on the bolsters. 

The next witness is Chas. E. Stuart, defendants' No. 3, 
page 89— folios 353, 354, 355, 356 ; page 90— folios 357 to 
359; page 91~folios 362 to 364; page 92— folios 365, 366. 

Mr. Stuart's whole testimony shows that he speaks from 
practical experience. 

He says : " I am 38 years of age, and reside in the city of 
New-York, and am an engineer by profession. I am, and have 
for the past twenty-two months, been engineer in chief of the 
United States Navy. Have been state engineer and surveyor 
for the State of New-Vork. Have been, chief engineer of 
the United States dry dock at the Brooklyn navy yard; and 
have been connected with railroads for twenty-one years; 
and seventeen years of that time was constantly engaged on 
them. I was assistant engineer on the Saratoga and Sche- 
nectady railroad; also the Saratoga and Whitehall railroad, 
and the Utica and Schenectady railroad. I was resident 
engineer on the Syracuse and Utica railroad, and was chief 
engineer of the Oswego and Syracuse railroad; chief engi- 
neer of the Tonawanda railroad ; chief engineer of the 
Susquehanna and central divisions of the New-York and 
Erie railroad ; chief engineer of the Rochester and Niagara 
Falls railroad ; chief engineer of the Great Western railroads 
from Niagara Falls to Detroit; chief engineer of the Che- 
mung railroad ; and have teen connected with other roads. 
I have had very extensive experience in the construction and 
operation of railroads ; and I understand the principles of 
construction and operation of the eight-wheel cars run on 
them. I have carefully examined a certified copy of the 
specification of Ross Winans' patent, of October 1st, 1834, 
for an alleged improvement in the construction of cars, 
intended to run on railroads, and the model B, on the paper 
of which I sign my name. The model conforms to the 
specification, and is such as a mechanic would make from the 
description. I do not think the car, described by Mr. Winans' 
specification, safe or fit for practical use on railroads ; and it 
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is entirely difFerent in the details of its construction, and in 
the alleged important principles, set out in the specification 
from the eight-wheel cars, now in general use on railroads ; 
and no mechanic would or could make the eight-wheeled cars, 
now in general use, from Winans' specification. I think the 
specification purely theoretical, and unfit for practical pur- 
poses at an ordinary or usuarrafes of speed. I have carefully 
examined the description of the eight-wheeled carriage, 
contained in Tredgold's Practical Treatise on Railroads and 
Carriages, printed and published in London in 1825, and the 
model A, and understand them. The descriptions on pages 
94 and 179, and the plate 96, fig. iv, is a complete descrip- 
tion of the eight-wheeled car, with two four-wheel tramea, 
and vertical axis, to allow them to turn between the rails to 
the curves, and all the other inequalities of the rails, conform 
to the changes of level, and divide the pressure equally 
among the wheels, as described and required by Tredgold ; 
and the model A, on the paper of which I have signed my 
name, is a correct representation of it. A mechanic could 
make the eight-wheeled cars now in use, in all^their essential 
particulars, from Tredgold's description, without any other 
aid whatever. It contains all the essential principles for 
practical operation, and ie far more correct in its details for 
practical purposes than the Winans' specification. Putting 
the longer body A 2, on the trucks of model^A, would not 
alter the principle. All the essential principles of the car 
would remain the same." 

Then, on page 91, folio 362, he adds : " I have examined 
the specification and drawing of a patent, granted to W". 
Chapman, civil engineer, and E. Walton Chapman, of Eng- 
land, dated December 30th, 1S12, as printed and published 
in the Repertory of Arts, Manufactures and Agriculture, vol. 
24th, 2d series, February, 1814, published by J. Wyatt, 
London, England, and find there described a truck of four 
wheels, with rigid frame, and the bearing points of the 
wheels a proper distance apart on the rails, about equal to 
the breadth of the track, to he placed under the ends of 
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railway carriages; one of them with a single pair of wheels, 
for a six-wheel carriage, similar to the six-wheel American 
locomotives, and two of these trucks for an eight-wheeled 
carriage if desired, similar to the eight-wheeled carriages 
now used, for the purpose of allowing the carriage to move 
freely aromid curves, or pass the angles of a railway, allowing 
the frames to turn on a pivot and distribute the weight 
equally on the track, as is common in the cars now in use in 
the United States generally. An ordinary mechanic would 
be able to make the eight-wheeled car from that description. 
The details of construction and arrangement there shown, 
are the true and practical principles of the eight-wheeled 
ear. The description is much more practical and better in 
principle than the Winans' specification." 

Then on page 92, folio 365, he continues: "Also, the 
wood cars, described by Conduce Gatch, Jacob Rupp and 
Leonard Forrest, in their affidavits in this case, have the two 
four-wheel trucks, rigid wheel frames, vertical pivots, and 
long permanent body, connecting them by bolsters and the 
pivots, the same identically in principle of construction and 
operation as the eight-wheel freight and passenger cars now 
in use on railroads generally. The main details of construc- 
tion, and the principle of the combination of the two four- 
wheel frames with the long body, by vertical axis and cross 
pieces, to allow the wheel frames to turn between the rails, is 
a very old thing, as now used, forming the eight-wheeled 
cars on the railroads generally. And Winans' spring trucks, 
coupling the wheels closely and remotely, as he describes, is 
no improvement." 

The next witness is Vincent Blackburn, defendants' No. 3, 
pages 96, 97— folios 382, 383, 384, 385 ; page 98— folios 
S91, 392. 

Among other things, he says that the change of the diame- 
ter of the wheels does not alter the principSe. In other 
words, the principle is not involved, or does not lay in the 
diameter of the wheels. 
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He says : " I am a machinist, and have charge of the ma- 
chinery department of the Utica and Schenectady Railroad, 
and have been engaged for twenty-one years in the construc- 
tion of railroad machinery. I am well acquainted with the 
principles of construction and operation of the eight-wheeled 
cars, used on railroads generally. There are certain details 
and principles of construction in the eight-wheeled cars, that 
are necessary to give a secure and practical operation to them 
on the road, and these details of construction and combination, 
composing the car, are very old. For example, the breadth 
of the track of the line of railroad, between Albany and 
Buffalo, is four feet eight and a half inches, (fifly-six and 
a half inches) and the distance between the bearing points of 
the wheels in each truck or wheel frame on the rail, is about 
the same, or equal to the breadth of the track. The distance 
between the bearing points of the wheels on the rails is the 
essential distance, and not the distance between the wheel", 
or the faces of the wheels, as this latter distance will vary 
with the variance of the diameter of the wheels used; the 
bearing points remaining the same distance apart, or the 
wheels the same distance from centre to centre. The distance 
between the bearing points or centres of the wheels of tlie 
trucks of the eight-wheeled cars, are and should be about the 
same as the breadth of the track used, forming a square or 
figure of equal distance across the track, and parallel to the 
track, between the bearing points. The wheels should not be 
placed as close together as they can be without touching each 
other, as stated by Ross Wiiians, in his specification of Oct. 
1, 1834, which I have read. In the construction of the wheel 
frames or trucks, as they are commonly called in the United 
States, used on the eight-wheeled cars generally, the axis of 
the wheels are held parallel to each other, by rigid rectangu- 
lar wheel frames, liaving centre pivots, the same in principle 
as the wheel frame or truck shown and described in fig. viii, 
plate V, in Chapmans specification, printed and published in 
the Repertory of Arts, volume a4th, 2d series, 1SI4, in which 
also the bearing points of the wheels are a distance apart, 
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about the same as the breadth of the track, and two of these 
trucks are described for an eight-wheel carriage, and one with 
a pair of wheels for a six-wheel carraige." 

Then on page 98 — folios 391 , 392, he continues : " I have 
examined the drawings H and G, signed by Horatio Allen, 
and others, of the South Carolina engines or steam carraiges, 
and they contain the same essential organization and combi- 
nation to turn curves, that now exists in the eigbt wheeled 
carriages in general use, many of which are constructed by 
Eaton, Gilbert & Co. of Troy. The essential principle of 
the combination of two four-wheel rigid wheel frames, with 
pedestals and springs, centre pivots and side bearings sup- 
porting the long carriage body, by means of bolsters, is all 
there, the same as used in the eight-wheeJed freight and pas- 
senger cars in general use. I have examined the specification 
of Ross Winans' patent fully, and he particularly describes 
and recommends a car or carriage there, similar, or the same 
as the model B, signed by me. It is no improvement what- 
ever, over either Chapman's, or Tredgold's, or Allen's car- 
riages. This mode of construction would not suit for the 
Utica and Schenectady, and the other roads generally. It is 
not used. It would be too unsafe. I would not recommend 
it on any account." 

Here is the testimony of a superintendent of a road, hav- 
ing power to put machinery on the road ; but who says that 
he would not use such a thing, as it is incoiupatible with the 
construction and principle of an eight-wheel car. 

The next witness is Walter McQueen, defendants' No. .3, 
pages 99, 100— folios 395, 396, 397, 398, 400, 401 ; pages 
103, 103— folios 408, 409, 410, 411 : " I am a machinist, and 
have charge of the Schenectady locomotive work-,. I have been 
engaged in the construction of railroad machinery for about 
thirteen years- I am the designer of the locomotives on the 
Hud son River railroad, that run the express trains at from forty- 
five to sixty miles an hour. I had charge of the machinery of 
that road prior to taking charge of the Schenectady works. 
I am well acquainted with the principles of construction and 
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operation of the locomotives, and of the eight-wheeled cars for 
conveying freight and passengers used on the railroads gene- 
rally in the United States, and the details necessar}' to the 
safe and proper practical operation. It is necessary that four- 
wheel trucks, to run on a railroad with safety and ease of 
motion, should have rigid rectangular wheel frames, holding 
the axis of the wheels parallel, and the bearing points of the 
wheels square, so that the truck shall not be twisted out of 
shape, and the engineer car run otFof the track and overturn. 
To secure the proper action in the eight-wheeled cars con- 
structed by Eaton, Gilbert & Co., and such as are used gene- 
rally on the railroads, the wheels are connected with each 
other, and the body of the car by means of rigid rectangular 
■wheel frames, that hold the bearing points of the wheels in 
each frame, a distance apart about equal to the breadth of the 
track, and the axis of the wheels parallel to each other, and 
keep the wheels square io running on curves ; or at other 
inequalities such as depressions or elevations at the joints of 
the rails, while the truck turns between the rails from the re- 
sistance offered by the inequalities, at which time in all cases, 
the axis of the wheels are not in the same plane, whether on 
the straight or curved part of the road. This is the essential 
arrangement and principle of the eight-wheeled car. The 
distance of the trucks apart, depends upon the length of 
the car, and will vary with a variation of the length of the 
body, whether shorter or longer, without changing the essen- 
tial principle. This essential principle of the eight-wheeled 
carriage, whether it has horses, ormen, or steam in it, to move 
or draw it, together with freight or passsengers, or is used for 
freight or passengers alone, was given and is to be found, 
described and shown in Chapmans' specification, contained in 
the 24th volume, 2d series of the Repertory of Arts, printed 
and published in London, in 1S14. That specification and 
drawing, on pages 130 andl39, andfig. viii, plate v, distinctly 
describes and shows both the six-wheel and eight-wheeled 
carriage, in all the essential detail and organization or com- 
bination, as at the present time running on the Utica and 
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Schenectady railroad, and also on the Albany and Schenectady 
railroad, to turn the curves, divide the pressure on the wheels, 
and run safety, smoothly and in a direct course on the track. 
I constructed some of the six-wheeled carriages for the com- 
pany to carry wood and water ; and the eight-wheeled car- 
riages are the same as constructed by Eaton, Gilbert &Co. of 
Troy, and such as are used on railroads generally, to convey 
freight of all kinds, and passengers. Tiie truck or four-wheel 
frame, in fig. viii, and as described, has the rigid rectangular 
wheel frame, holding the axis of the wheels parallel, and the 
wheels square on the track, and the distance between the 
bearing points of the wheels is about, or exactly the same 
as the breadth of the track ; has also the centre pivot and 
. side bearings ; and two of these, both alike, and in the same 
way support the carriage body, under which they turn on the 
pivots to the curves and other inequalities, the same in 
arrangement and principle as the eight-wheeled carriages now 
used on railways." 

Then at folio 408, he adds : " The same arrangement and 
principle of construction and operation, as contained in the 
eight-wheeled cars, is also contained in the steam carriages, 
delineated by the drawings G and H, signed by Horatio Allen 
and others, and by myself. They have the long body secured 
to, and borne by bolsters or cross-pieces, connected by centre 
pivots to two rigid rectangularwheelframes, having each four 
wheels, with the axis parallel, and pedestals, and springs, and 
side bearings; and the bearing points of the wheels on the 
rails are square, or equal to the breadth of the track, as shown 
by measurement of the general plans in both drawings. The 
arrangement, combination and principle, ia identically the 
same as the eight-wheeled cars or carriages now in use, in alt 
the essential details and organization ; and that steam carriage, 
or a box placed on the same bolsters, to contain freight or 
passengers, would move past the curves and angles of the 
railway with the same facility and safety, andpursue a smooth, 
even and direct course on the road, the same as the eight- 
wheeled ears now generally in use. 
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" I have examined the specification of Ross Winans' patent, 
of October 1, 1834, and imderstand it. It does not set forth 
any fixed principle, nor any specific mode of construction or 
organization, from which a car can be constructed to run with 
safety or practical utility on a railroad. It describes the 
wheels as close together as they can be placed, without 
stating what diameter of wheels are to be used, and without 
giving any idea of the proper distance of the bearing points 
of the wheels apart. It does not describe any mode, nor in- 
timate any means or necessity of keeping the axles parallel, 
nor the wheels square on the track. It describes a spring 
coupling the wheels, which is wholly impracticable, will not 
keep the axles parallel, nor the wheels square. I do not con- 
sider it safe to run upon a railroad. No such car, to my 
knowledge, is in use upon any of the railroads of the United 
States. The model B, to which I sign my name, is a correct 
representation of the car 'intended to run on railroads,' 
described by the specification, and patented as such by Mr. 
Winans." 

We consider Mr. McQueen one of the ablest and most ex- 
perienced practical engineers. His affidavit contains a large 
amount of practical information on the points of construction 
and principle, hence I have referred extensively to it. 

The next witness is George S- Griggs, defendants' No. 3, 
page 104— fols. 414, 415, 416, 417, 418, 419. 

He says: "I am the master mechanic of the Boston and 
Providence railroad, and have the control of all the construc- 
tion department of machinery, consisting of cars and engineshe- 
longing to the road. I have been master mechanic for eighteen 
years on the same road. I have had the charge of construc- 
tion of all the engines on the road, and we have built many 
of our eight-wheel cars. The first eight-wheel cars built by 
us in 183S, are now used on the road. The width of the 
track is 4 feet 8J inches between the rails; and the distance 
between the bearing points of the wheels, in each truck on 
the rails, is about 5 feet; being more than the breadth of 
the track. The wheels are 33 inches in diameter, and the 
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distance, therefore, between the wheels, is about 27 inches. 
Their trucks are made with rigid rectangular wheel frames, 
as stiiF as we could make them, and braced to strengthen 
them and keep the wheels square and the axles parallel, and 
thus enable the cars to run well on curves, and also the 
straight track. All of the bearing carriages of the eight- 
wheel cars that have ever been used on the Boston and 
Providence road, have rigid wheel frames, and the hearing 
points of the wheels apart differ but a few inches. As a 
general rule, the distEtnce of tlie bearing points of the wheels 
in each wheel frame apart, are about the same as the breadth 
of the track. I measured two of the passenger cars at the 
Roxbury station this morning; they have been running on 
the road for about six years, and the turn-outs, and switches, 
and curves of the road are as sharp, as on roads generally. 
One of these cars measured 4 feet 9 inches between the cen- 
tres of the axles or the bearing points of the wheels on the 
rails in each wheel frame ; and the other measured 4 feet 1 
inches between the centres of the wheels on the bearing 
points of the wheels on the rails in each wheel frame, being, 
in both cases, more than the breadth of the track. On the first 
eight-wheel cars built in 1S3S, the wheels were 36 inches in di- 
ameter, and so used for about seven or eight years, when 33 inch 
wheels were placed on the same ears, bearing the centres of 
the wheels or bearing points on the rails the same distance 
apart as before ; 33 inch wheels are now used on all the cars. 
The distance of the centres of the wheels, or the bearing 
points of the wheels on the rails apart, in each wheel frame, 
is the essential distance in the eight-wheel cars for turning 
curves and running on the straight track. The distance of 
the faces or flanges of the wheels apart is not the essential 
distance, as it will vary with a variation of the diameter, and 
the wheels should not be placed as close as they can be with- 
out the flanches touching, as a general rule. The distance 
of the centres of the wheels apart, or their hearing points on 
the rails, should always be about equal to the breadth of 
the track, which gives a good leverage to keep the truck on 
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the track and make it run steady on both curves and the 
straight line of road. These trucks are coupled apart any dis- 
tance required, according to the length of the car, by the 
centre pivot and the body of the car." 

There he gives, not only an exposition of the principle, but 
he shows the practice in regard to the principle, and that the 
principle remains the same, although there may be a change 
in the diameter of the wheels, and consequent changes in the 
distances between the wheels. 

The next witness is Albert S. Adams, defendants' No. 3, 
pages 114, 115— folios 454, 455, 456, 457. 

Mr. Adams is a witness of the second class, and is the mas- 
ter machinist of the Boston and Worcester railroad, a road 
which does the heaviest business in the New England States, 
and where the greatest amount of work is performed, and 
therefore the probability is, that these things are more fully 
tested there than elsewhere. 

He says ; " I am the master machinist of the Boston and 
Worcester railroad, and have been connected with railroads as 
machinist for fourteen years, and understand the principles of 
construction and action of the eight-wheeled cars now in gen- 
eral use on railroads. The eight-wheel cars in general use, 
have and necessarily must have to be practically safe and 
useful, rigid rectangular wheel frames, with centre pivots or 
bearings to support the body, and allow the frames or trucks 
to turn to the curves, and turn from the resistance of inequali- 
ties of level on the straight, and also curved line of road. 
The rigid frames hold the axis of the wheels parallel, and the 
wheels square, or their Clearing points rectangular on the 
track ; and these trucks are secured a sufficient distance from 
the ends of the car, so as not to be damaged by coUision of 
cars running together, and the truck sufficiently far apart to 
distribute the weight over the different rails of the road as 
much as the length of the body that may be used or desired, 
will allow. The best practical arrangement of the wheels 
apart in each truck, is to have their bearing points on the rails 
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a distance apart about equal to the breadth of the track, with- 
out regard to their diameter. 

" I have read the specificatiou of Ross Winane' patent, of 
October 1st, 1334, for a 'car or carriage intended to run on, 
railroads.' Hia theory is to place the wheels in each truck 
as close together on each side as they can be without their 
flanges touching, ' to be considered as acting like a single 
wheel.' The fact is, that a single pair of wheels with a pivot 
would turn around and laylengthwaysbetween the rails, and 
this same tendency of hia wheels close together, tends to ren- 
der them unsafe, or too unsteady ; and his means or manner 
of constructing these trucks by springs, coupling the axles of 
the wheels, makes them so unsafe that they would be unfit 
for practical use by the pubhe on the railroads. The model 
B., signed by me, is a correct representation of the car de- 
scribed by the specification of Mr. Winans' patent. I am of 
the opinion that his car would not be safe or practical for use 
on a railroad, to carry either freight or passengers. It would 
be extremely dangerous to the lives and limbs of passengers.'' 

The next witness is James H. Anderson, defendants' No. 3, 
pages 117, 118— folios 467, 468, 469, 470, 471 ; pages 119, 
12(j_folios 476, 477. 

He states that he is "the master machinist of the Provi- 
dence and Stonington railroad, and has charge of the con- 
struction of the cars and engines of the road. I have been 
engaged as a mechanic, on cars and machinery, for about ten 
years previous to becoming master machinist. In all, I have 
been engaged about twelve years. I understand the princi- 
ples of construction and action of the eight-wheeled cars in 
use on railroads generally, and have constructed and under- 
stand the action of the trucks. 

"The breadth of track of the Providence and Stonington 
road, is four feet eight and a half inches. This is the usual 
guage of railroads, and the distance of the bearing points of 
the wheels apart in each truck of the eight-wheeled cars on 
the rails, is about equal to the breadth of the track. In some 
of them the distance is five feet, being a little more than the 
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breadth or guage of the track. The trucks are rigid wheel 
frames, holding the axles of the wheels paraUel, and the wheels 
square on the track. 

" It is necessary, to the safety and good running of an eight 
wheel car, that the trucks be constructed of rigid rectangidar 
wheel frames, holding the aslee parallel, and the wheels 
square on the track, then the friction in running on curves is 
the least, and the car moves nmoothly and safely. 

" I have examined the specification of Ross Winans' patent, 
of Oct. 1, 18^4, and the model B, signed by me, is the same 
in construction as described by the specification, as the thing 
patented. The specification of the patent, requires the wlieels 
to be too close together for safety and smooth running of the 
car, and would cause great friction on both curves and the 
straight track. Also the connection of the wheels by springs, 
would he insufficient or impracticable for railroad purposes; 
it would not hold the axles parallel, nor the wheels square, 
and would not be safe. 

" The manner of construction and of connecting and arrang- 
ing the wheels of the trucks of Winans' car, is essentially dif- 
ferent from the cars now in use by railroads generally; and 
its action, resulting from the connection and arrangement, 
would make it unsafe, unsteady, cause too much friction, and 
unfit (or railroad purposes." 

Tliis clearly shows what is and what is not the true con- 
struction to develop the principle to use, and on tliis head t 
will refer to the testimony of afew more of our witnesses, in 
order that all the practical information on the subject may be 
fully brought forward. 

The next witness, whose testimony I will read, is Wm. 
C. Young, defendants' No. 3, pages 149, 130, 151, 152— fols. 
597, 598, 599 to 600 ; and fols. 604, 605, 606. 

He says : " I am 52 years of age, and reside in the city of 
New-York. Am an engineer by profession ; was educated, 
and graduated at the United States' Military Academy, at 
West Point, and at present am the President pro tern, of the 
board of directors of the Panama Railroad Company. In 
4 
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1S31, and until 1833, 1 was a resident engineer of the Sara- 
toga and Schenectady railroad ; in 1833, and until 1849, 1 was 
the chief engineer of the Utica and Schedectady railroad, and 
in 1849, until 1851, 1 was the chief engineer of the Hudson 
River railroad. I have had practical experience in the con- 
struction and use of the eight-wheel cars used on railroads 
generally, and understand their principle of construction, and 
their action in running on the road. 

" The model B (signed hy me), is a true representation of 
the car described by the specification of RossWinans' patent, 
of October 1st, 1834. Placing the wheels as close together 
in each truck., as he describes as a material part of his inven- 
tion, is objectionable. An eight-wheel car runs more steadily 
and with less friction with the wheels in each truck a consid- 
erable distance apart, than when close together. I have placed 
them six feet apart from centre to centre, or between the 
bearing points, and they run more steady, and with less fric- 
tion on curves, than when placed close together; a distance 
apart between the bearing points, equal to the guage of the 
track, which is generally four feet eight and a half inches, is 
close enough for steadiness, safety, and avoidance of friction 
in running on curves, and through switches. 

"The mode of connecting the wheels with springs, descri- 
bed by Winans, is too frail and yielding to be safe and prac- 
tical for railroad purposes. It is unsafe, and not useful. 

" Tredgold's Treatise on Railroads and Carriages, published 
in London in 1825, clearly describes the construction and 
action of an eight-wheeled ear on a railroad, similar to model 
A, signed by me, on pages 94 and 179, and fig. 26, plate iv. 
It is a true representation of Tredgold's description, which 
is within the capacity of any ordinary railroad machinist, in 
my opinion, and is the same in principle as the eight-wheeled 
car now in use, and the same in the essential detail to carry 
out the principle. It performs all the functions required by 
Tredgold, on the pages and figure above referred to. 

"The model C signed by me, is not described by Tredgold, 
and does not perform the functions he requires, and it would 
not suit for a railroad car. 
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" The eight-wheel car, in its essential construction andor- 
ganiKation, was described before Tredgold's publication, in 
the specification of Wm. and E. W. Chapman, in tlie Reper- 
tory of Arts, volume 24, second series, published in London 
in 1S14. The model K (signed by me), represents it, and 
also the six-wheel car, being changeable from one to the 
other. 

"Both of them are in use on several of the railroads be- 
tween Albany and Buffalo, and the eight-wheel is in general 
use. Both the Tredgold and the Chapman car, have the 
rigid rectangular wheel frame, the axis of the wheels parallel, 
and the bearing points of the wheels about equal in distance 
apart, to the guage of the track., and the swivel on separate 
axis or pivots under one body, to suit the curves and irreg- 
ularities of the rails; or as Tredgold more comprehensively 
expresses it, 'turn when (or at the time) from any inequality 
(or level) the axis of the wheels are not in the same plane,' 
This occurs both on the straight and curved track, and these 
principles of action are those of the eight-wheel cars ill gene- 
ral use. 

'• Placing the same trucks farther apart, with the same or a 
longer car body, or placing the truck wheels closer together 
and the trucks farther apart, is no invention; it is simply a 
change of proportion, 

" The whole principle and arrangement of the eight-wheel 
car now used, is practically organized, and clearly stated, and 
shown in both the description of Chapman and of Tredgold. 

" The same essential principle of construction, arrangement 
and action of the eight-wheel car, is contained in the steam 
carriage, dehneated by the drawings G and H, signed by ilo- 
ratio Alien and others, and by myself. The body resting on 
the upper bolsters, being a steam boiler, does not change the 
substantial combination or arrangement. Putting seats on 
it, or a box on the bolsters in place of it, to carry freight or 
passengers, would not change the substantial character of the 
carriage, to turn curves, and pursue a steady and safe course 
on the road. The invention would be the same. It has the 
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bolsters, centre pivots, rigid rectangular wheel frames, parallel 
axis, and the bearing points of the wheels equal apart to the 
guage of the tracks, and supports the body by a truck under 
each of its ends, being the entire essential principle of the 
eight-whee! cars in use." 

The next witness is Godfrey B. King, defendants' No. 4, 
pages 79, 80, 81, 82— fohos 998, 299, 300 to 310 inclusive. 
In his affidavit this whole subject of construction and princi- 
ple is so fully treated, that I will refer largely to it. 

He says : " I am the master machinist of the Boston and 
Lowell railroad, and have been on the road ever since it was 
started, being for a period of about seventeen years j and I 
designed and built the engine that took the premium for 
draught, at the trial of locomotives in New-England, which 
took place at Lowell about one year ago. 

"I am acquainted with the construction and action of all 
tlie eight-wheeled cars that have been used on the Boston and 
Lowell railroad. We frequently construct our eight-wheeled 
cars. They are on the same plan of construction and opera- 
tion as those generally in use on railroads. I have examined 
the specification of Ross Wiuans' patent, of October 1st, 1SS4, 
for a car or carriage intended to run on railroads, and under- 
stand it. The Boston and Lowell railroad never used a car 
constructed in the manner, or upon the plan described in 
Hoss Winans' specification. The cars that have been used 
by the Boston and Lowell road, have the bearing points of 
the wheels on the rails about the same distance apart as that 
of the rails of the road, forming a rectangle or square of 
equal leverage about tjie centre pivot, and the wheel frame of 
the trucks, is the usual rigid rectangular wheel frame, holding 
the axles parallel and the wheels square on the track, both 
on the curves and on the straight lines of the road, the same 
in principle of construction and action, and also the same in 
arrangement and organization with the car body, as the eight 
wheeled car described in the 24th volume of the Repertory 
of Arts, second series, in Chapman's specification, published 
in 1814 ; and the same also, as contained in Tredgold's Trea- 
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tise on Railroads and carriages, published in London in 1S35. 
Tile model K, signed by Wm. B. Aitlien, and others, is a 
correct representation of both the six and eight-wheeled car- 
riages described by Chapman, in the 24th volume of the 
Repertory of Arts, as it illustrates both the six and the eight- 
wheeled carriages, being changeable for that purpose. The 
six-wheeled carriages to convey wood and water, and also 
the eight-wheeled carriages there described, are in use in 
this country. 

" The carriage may be moved by any kind of power, in va- 
rious ways, of different degrees of utility ; and the long body 
or single body, sustained by the two four-wheel trucks, proper- 
ly constructed and acting, forming the essentia! principle of 
the car, still remains the same, though the mode of drawing 
or moving the car may be changed. Its construction and 
arrangement, as described by Chapman, like the eight-wheel- 
ed cars now in use, is adapted to being drawn by the middle 
of the end of the body, because he shows the necessary 
wlieel frames, and the bearing points of the wheels in the 
trucks on the rails, a distance apart equal to the breadth of the 
track, and, thereibre, the trucks have the bearing points of the 
wheels, in each of them, sufficiently far apart and firmly held, 
to enable the flanches to keep the trucks steady, when left free 
on their centres, as they are when the car is drawn by the 
body. 

" The model A {signed by Oliver Byrne and others), is an 
accurate representation of the eight-wheeled car described in 
the book, Tredgold'a Treatise on Railroads and Carriages, 
published in London in 1825, on pages 94 and 179, plate 
iv, fig. 26. It has the same essential construction of the rigid 
wheel frame ; the wheels, as shown by their diameter and 
their proportionate distance apart in each frame, having their 
bearing points a distance apart about equal to the breadth of 
the track ; the vertical axis, to enable them to turn at the 
time, or when the axis of the wheels is thrown out of the same 
plane by the change of level or inequality, which is incessant 
on both the straight track, and particularly on curves, and 
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which at the joints causes the constant clicking noise to be 
heard as the cars run. These rigid wheel frames, of the 
Tredgold car, are also shown, arranged and organized with 
the body, as near as they can be, to the extreme ends of the 
body, and still have those ends protect the trucks from de- 
struction or Injury in the collision of cars running together; 
and therefore, of course, as far apart as they can be placed, 
consistent with the length of the body, to distribute the stress 
of the wheels upon the different rails of the road. All the 
essential detail of construction, and arrangement, and con- 
nection of the wheels with each other, and with the body, 
and also the action, safety and steadiness of motion that exist 
with the eight^wheeled cars, are contained in the description 
and drawing in Tredgold's book. That is, all the essential 
features are there sufficiently set forth to enable an ordinary 
railroad machinist or car builder, to construct and use from it 
the eight-wheeled car now in use, with any particular length 
of body that may he desired. The construction of the Tred- 
gold car, as shown or described, is particularly well adapted 
to being drawn by the body, in the manner now practised, as 
the trucks are capable of steadying and controling themselves 
by their iianges being a proper distance apart, and drawing 
by the body with a coupling at the middle of its end, is the 
method shown in the same book, plate 1, as the established 
method of drawing cars in trains, and no directions being 
given to change it, a mechanic would use it the same. 

" The steam carriage delineated by the drawings G and H, 
signed by Horatio Allen, C. E. Detmoold and others, contains 
the essential combination and construction of the eight-wheel 
carriages used generally to carry wood and water, and 
freight, and passengers, separately or together. It has all 
the necessary construction of wheel frame or truck, with the 
bearing points of the wheels held the proper distance apart, 
connected by the proper kind of frame, and the two wheel 
frames connected, one under and to each end of the body, by 
the separate vertical pivots and body bolsters — substituting a 
box to carry freight or passengers on the upper bolsters, in 
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place of the iron body or boilers, would not involve invention, 
nor form substantially a new arrangement, or organization. 
The mere fact that passengers could stand or sit more con- 
veniently in one than about the other, would not form or 
constitute the combination of a new one, and no new princi- 
ple would be developed. 

" The car or carriage described by Mr. Winans' spectification, 
is accurately represented by the model B ( signed by Oliver 
Byrne and others.) It is such in all respects as I should make 
from the description. He, Winans, does not attempt to de- 
scribe any particular mode of drawing it, or moving it on the 
road; but silently leaves the selection of a mode, it appears, 
to the person who may construct the car ; or else knew of no 
mode, I should think. 

" The wheels of his car are too close together to be drawn 
well by the body ; their proximity would make the truck un- 
steady, if left free to run by the center pivot; and the mode 
of connecting the wheels, by springs, particlarly described by 
him, is not safe nor practical for railroad purposes. It would 
be impossible to keep such a construction of truck square on 
the curves, or the axis parallel, or prevent violent oscillation, 
and hence it would be too unsafe and unsteady. I would not 
assume the responsibility of putting it on the road, on any 
account, owing to the strong probability that loss of life would 
ensue from it, and it never has been either constructed for or 
in use on the Boston and Lowell Railroad, under either eight- 
wheeled passenger or freight car bodies. 

" Placing the wheels in each truck closer together, or aa 
close as possible, without the flanches touching, and placing 
the trucks further apart, is no invention ; it is simply a change 
of proportion, and not a change or discovery of principle. 
The former makes the truck unsteady, and is no improvement ; 
and the distance of the trucks apart, will follow or depend 
upon the increase or diminution of the length of the body, 
without effecting or altering the action or principle of the 
truck or car. As for example — diminishing the length of the 
body of the Tredgold car " A," would diminish the distance 
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of the trucks apart ; and putting a longer body A 2, on the 
same trucks, in the same essential manner, increases the dis- 
tance between the trucks, but does not alter the principle or 
action of the ear." 

The next witness is Stephen W. Worden, defendants' No. 
2, pages 39, 40 — folios 165 to 168, where the practical results 
of different constructions are stated. 

He says : " I have examined the specification of Ross Wi- 
nans' patent, of Oct. 1st, 1S34, and understand it. The model 
B, now before me, with a piece of paper on the truck, signed 
by Stephen Ustick, Wm. B. Aitkin, Oliver Byrne, George 
Beach and E. Martin, and on which I place my signature, is 
a true representation of the car described by the said specifi- 
cation of Ross Winans. Yesterday was the first time I ever 
saw or heard of this model. 

" In the summer of 183S, I was superintendent of construc- 
tion and repairs of cars for the Richmond, Fredericksburg 
and Potomac railroad. The shop was in Richmond, Va., and 
at that time a pair of trucks, constructed precisely similar to 
that model, and to the specification of Ross Winans' patent, 
were brought to me at the shop, and I had orders to put them 
under a car and try them. 

"I understood that they were constructed in and brought 
from Baltimore. I put them under a jila/form car, what we 
called then a ' timber car,' and the car was then put in a 
train for trial, and on trial it proved a total failure. The trucks 
would not stay on the track, the car ran off, and the trucks 
were smashed to pieces, so much so that we considered them 
a total failure, and threw them away, as not practical and 
too dangerous to use. I afterwards put other trucks under 
the platform, the same as we had previously been using, that 
is, with a rigid frame like the Tredgold model, and the cars 
now in use. The Winans' truck, as described in his speciiica- 
tion, is utterly worthless, and of no practical use. Jt is 
dangerous — too dangerous to use. I have no interest in this 
suit, either directly or indirectly." 
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There it seems that Winans' plan hud been tested, and it 
was found that it would not stay ou the track. 

Then there is Henry Shultz, defendants' No. 4, pages 40, 
43, 44_foIios 154, 165, 160, 167, 168, 169. 

He says, at folio 154 : " I am a railroad car builder by occu- 
pation, and have been since the early part of the spring of 
the year 1832, at which time 1 commenced to work for the 
Baltimore and Ohio Railroad Company." 

Then at iblio 165, he continues ; " In the year 1837 I en- 
gaged in ear building with the Philadelphia, Wilmington 
and Baltimore Railroad Company, at Baltimore, and have 
had charge of the building and repairing here ever since. 
I have built nearly all of the eight-wheel passenger cars 
that the Philadelphia, Wilmington and Baltimore Railroad 
Company use this side of the Susquehanna river ; and I un- 
derstand the principles of construction and action of the eight- 
wheeled cars in general use. 

" The eight-wheeled passenger cars in use hare swinging 
bolsters and draw springs. The trucks are rigid, rectangular 
wheel frames, made as rigid and stiff as possible; and the cross 
bolsters and end pieces are secured by joint bolts. The 
distance of the body bolster from the end of the body brace, 
is about 7 feet; and the distance from the end of the box 
part about 4J feet; and from 35 to 44 feet in length. The 
distance between the centres or bearing points of the wheels, 
in each truck on the rails, is made as far apart as we can get 
them in a truck from 7J to 8 feet long; they are further 
apart than the wheels of the Columbus were; and to get 
them far apart is an advantage ; it makes the car run easier 
and steadier than it would if they were closer together. The 
trucks have male and female transom plates, to connect them 
to the body and allow them to swivel, with a body bolt 
passing through them to hold them together. The male and 
female transom plates, for the trucks to swivel, are in uni- 
versal use on the eight-wheel cars on railroads, and with 
swinging bolsters on the passenger cars ; I have not seen 
any without them. I have examined and understand Ross 
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Winaiis' specification for an eigfit-wheel car, dated Oct. 1, 
1834; at least, I understand what Ross Winans means to 
describe by it; but it will not answer for an eight-wheel 
car. A single pair of wheels, as he states, would turn right 
around into the middle of the track; and putting the wheels 
close together, as he describes, would tend to do the same 
thing- The springs that he describes for coupling the wheels, 
are good for nothing; they have been tried on the Baltimore 
and Ohio road, and condemned ; they will not hold the 
wheels steady; and if one should break, it would destroy 
the whole truck. Coupling the truck with the body by a 
king holt, like a common wagon, which he describes, is not 
the way in which eight-wheel cars are built. They have 
male and female transom pJates ; and the body bolt may be 
taken out, and yet the car will run. The body bolt is a 
security only in the eight-wheel cars ; the swivelling is in 
the transom plates. There is no attempt in Mr. Winans' 
specification, to describe any mode of drawing or moving the 
car. The principles, orconditions and construction there set out 
in that specification, are unsafe, hable to accidents, and would 
not be suitable for railroad companies to use. I never saw 
his specification before, and have no interest whatever in the 
subject of this suit." 

The next witness is Jacob Shryack, defendants' No. 3, 
pages 39, 40— folios 156, 157, 158, 159. 

This witness testifies to the trial of the trucks, according 
to Winans' specification ; and also in relation to the Wash- 
ington cars. He is foreman of the building of passenger 
cars on the Baltimore and Ohio railroad. 

At folio 156, he states : " On the 2Sth of October, 1834, T 
went into the employment of the Baltimore and Ohio railroad 
company, and have been in their employ ever since. 

" I assisted in building the passenger cars of the Wash- 
ington Branch road, that was opened in the latter part of the 
summer of 1835. We commenced to build the Washington 
cars in the early part of November, 1834, as soon as the 
benches and shop were prepared for the hands to work on 
them. 
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" They were built under the superintendence and direction 
of George GiUiiigham. 

" There were twelve of the Washington cars built in 1835, 
at the Charles-street car shop- I think the trucks were built 
by Jacob Rupp. He was also building house care at the 
time; that is, double pitch roofed freight cars; he built a 
great number of them. The Washington cars, built in 
1834 and 1835, were not like the model B, now before me, 
and on the paper of which I have written my name. They 
had a wheel frame, made of timber and iron braces, that 
held the axles parallel to each other; and the action of the 
wheels was normal to the track. They were different alto- 
gether from the model B. The trucks on this model B are 
known as the spring trucks, and have been tried with strong 
springs, and a saddle of cast iron upon the top of each 
spring, with checks running along tbe sides of the spring to 
keep it from spreading ; the bolster resting upon, and secured 
to the top of the saddle. The springs of this model have no 
saddle to keep them from spreading- These spring trucks, 
even when provided with the additional security of a saddle, 
have proved to be very poor. We can never keep them 
square, nor with the axles parallel- It is a dangerous thing, 
and is condemned as unfit for use on the Baltimore and Ohio 
road, where they have been tried. They were made under 
the administration of James Murray, as superintendent on 
the road. The model B is correct to the description in 
Winans' specification of October 1, 1834. A car like that is 
not practically useful, and not safe to run on a railroad." 

This aifidavit shows, that they were tried on the Baltimore 
and Ohio Railroad, with an improvement added to them, and 
yet they were good for nothing, and condemned- 

This is the third witness on that point of construction- 

1 will now give your Honor the names of some additional 
witnesses, with references to their testimony, to save the time 
of the Court, and to relieve you from hearing their evidence 
read, ae I have already collated most of the facts on this head 
of construction- 
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John B. Winslow, defendants' No. 3, pages ISO, 121 — fols. 
479, 480, 481, 482, 483 ; page 123— fol. 488. 

Asahel Durgan, defendants' No. 3, pages 123, 124 — fols. 
490, 491, 492, 493, 494, 495, 496. 

John Crombie, defendants' No. 3, pages, 125, 126, 127, 
128— folios 500, 501, 502, 503, 504, 508, 509, 510. 

Henry W. Farley, defendants' No. 3, pages 128, 129, L-JO 
—folios 512, 513, 514, 515, 516 ; page 131— folios 521, 522, 
523. 

Wm. P. Parrott, defendants' No. 3, pages 152, 153, 154— 
folios 608, 609, 610, 611, 612, 613, 614. 

Septimus Norris, defendants' No. 4, pages 1, 2, 3 — ^folios 1, 
2, 3, 4, 5,7, 8, 9, 10. 

Mr. Norris is not only a builder of some of the best loco- 
motives, bnt he is one of the best engineers in the United 
States. 

M. W. Baldwin, defendants' No. 4, pages 3, 4, 5 — ioHos 11, 
12, 13, 14, 15, 16. 

He also is one of the oldest builders of locomotives in the 
country, and one of the best engineers. His manufactory, 
as well as that of Mr. Norris, is in Philadelphia. 

Richard French, defendants' No. 4, pages 5, 6, 7 — folios 17, 
18, 19, 20, 21, 22, 23, 25, 26. 

There is bnt one more witness of the third class, who is 
a very intelligent nvin, whose testimony I will read on that 
point. He is Asahel Durgan, defendants' No. 3, pages 123, 
184_folios 490, 491, 492, 493, 494, 495, 496, 497. 

He says: "I am 42 years of age; reside at East Boston, 
and am a mechanic. I have been engaged on the Eastern 
Railroad for fourteen years as a master mechanic, and for the 
last four years have had charge of the shop for the construc- 
tion and repairs of cars. I have often had occasion to ob- 
serve the action of the eight-wheel cars in running on the 
road, to be able properly to repair the wear that takes place, 
and I understand the principle of construction and operation 
of the eight-wheel cars in use on railroads generally. In 
the construction and use of eight-wheel cars, it is all impor- 
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tant that the trucks should be made and kept rigidly square, 
to hold the axles parallel and keep the wheels square on the 
track, and in order to secure these conditions, the wheel 
frames are braced as strongly as possible. On a road having 
sharp curves, the bearing points of the wheels on the rails in 
each truck should be secured a distance apart, the same as 
the guage or breadth of the track, and a few inches further 
apart than the guage of the track, if the curves are not very 
sharp. This relative distance causes the trucks to run steadily, 
and with the least friction of the flanches against the sides of 
the rails, both on the curves and the straight track, as it 
keeps the axles of the wheels very nearly parallel with the 
mean radial line of the curve between them, and the extent 
of the oscillation of the truck, when it passes over inequali- 
ties of level, is then the least, and the least injurious in its 
effects on the ilanches, the wheel frame and the rails. The 
latitude between the flanches and the rails, necessarily allow- 
ed on the roads for the trucks to move forward easily, is about 
an inch. The resistance and friction that causes the trucks 
to turn or oscillate on the tracks, from inequalities of level, 
on the curves and straight track, at the points of rails, and 
from the different directions of the rails of the curves in their 
tendency to spring the trucks out of square, necessarily wears 
the flanches, and to a slight degree deranges the square of 
the truck, for I find the cars in this condition brought to the 
repair shop, to have the running gear repaired. In repairing 
cars brought to the shop, when I find the flanches much worn, 
as I do very often, I invariably place my squaring rule on the 
truck frame, to see if it is slightly strained out of square, and 
always find it to be so, and a cause of the running gear need- 
ing repair; when I always bring the truck back to its 
square and rebrace it. Preserving the rigid and square con- 
dition of the trucks, is necessary to the safety and good run- 
ning of the car, and to prevent excessive wearing of the 
flanches. I have read and understand the specification of 
Ross Winans' patent, of October 1st, 1834, for an improve- 
ment in cars or carriages intended to run on railroads- The 
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only truck, that he describes, ia made by connecting strong 
springs to the journal boxes of the wheel axles, and con- 
necting the springs by a bolster, with centre pivots, connec- 
ting two of these trucks to the body of the car. The model 
B, signed by me, is such a car as I would make from the 
description of the patent. It is an accurate representation of 
the patented ear. It would be impossible, in my opinion, to 
hold Ross Winans' truck square by the bolster and the springs 
mentioned and recommended by him, connecting the two 
axles of his trucks, and as the wheels are to be as stated by 
him, very close together, the consequent violent oscillation 
and friction produced, would twist the axles out of paraliel- 
ism, and the wheels out of square, so much as to make it 
extremely unsafe — too unsafe for use. It would hop off the 
track, and if the spring broke, the side of the car would fall, 
and the destruction necessarily be considerable. 

" The old plan of the rigid wheel frame, with the hearing 
points of the wheels on the rail, a distance apart equal to the 
guage of the track, described by Chapman in 1814, and Tred- 
gold in 1825, organized, forming an eight-wheel ear, the same 
in principle as those now generally used, is far safer and more 
pratical than Ross Winans' patented car." 

The witnesses to whom I have referred, are not experts 
who make a busiuess of testifying in courts. They are prac- 
tical men and engineers, testifying in relation to matters 
which it is their business to understand, and hence there is 
no class of witnesses who are entitled to so much weight in 
the investigation of matters such as these. It has been neces- 
sary to multiply them in order to embrace all the points raised, 
and I believe that the principle, and the construction, and the 
purpose, has been covered by the testimony which I have 
adduced. 

It is proved then, that to keep tlie wheels in each truck in 
line with the rails, as near as may be, keeps their axis near 
parallel with the radius of the curve, and the construction of 
a rigid rectangular frame, is necessary to effect this, in con- 
junction with the distance of the bearing points of the wheels 
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apart on the rails, as near as may be, equal to the guage of 
the track. 

This distance of the bearing points of the wheels, both 
before and behind the pivot, or centre bolt, gives a length of 
leverage, which safely controls the truck between the rails, 
and prevents it from turning the axis oi' the wheels too much 
across the radius of the curve of the road, 

When the hearbg points of the wheels on the rails are 
equally distant apart, or, as near so as may be, both across 
the track and in the length of the rails, the action of the for- 
ward motion of the wheels upon irregularities at the joints 
being incessant, tends continually to arrest the wheel and 
lurch the truck around ; and this action is then, with such 
arrangement, counteracted and balanced by the re-action of 
the side of the rails against the flanges, without multiplying 
or increasing the force of the bearing of the flange against the 
side of the rail, above the measure of force of the action, caus- 
ing the lurch of the truck. 

Because, as action and re-a.ctiim are equal, as a law of force 
and the leverage across the tract is equal to the leverage along 
the rails, the mean line of force tends to intersect the king- 
bolt, and thus a balance of force is exerted to keep the truck 
on the track, without increasing the force of the flanges against 
the sides of the rails, and hence, without increasing the ten- 
dency of the truck to catch and run over the rail. 

All the best engineers therefore agree, that the true con- 
struction of the truck, is with a rigid wheel frame, holding 
the bearing points of the wheels equally distant and square on 
the track. 

Suppose, for example, that a truck has a rigid unyielding 
frame, and the wheels with their bearing points equally dis- 
tant on and across the rails, and a wheel strikes a joint of 
the rails, a stone, or any elevation on the track, with a mea- 
sure of force equal to one thousand pounds. There is then a 
force of one thousand pounds tending to press the truck around 
on its centre oft" the the track, which brings the front flange 
in contact with the rail with a force of one thousand pounds. 
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The two balance each other, and the mean line of force is 
directed to the centre pin, which it intersects, and the truck 
is balanced without an increase in the force of the flange 
against the rail, beyond the force of the action which caused 
it. The danger of running off, increases with an increase of 
the force with which the iJange is brought against the side of 
the rail, and the danger diminishes with a diminution of the 
force with which the iiange is brought in contract with the 
rail. 

The leverage about the king-bolt across the track, is constant. 
In a track of four feet eight inches and a half guage, and a 
lateral play of one and a half inch between the flanges and 
the rails, leaves four feet seven inches, and the half of this; 
two feet three and a half inches, is the constant leverage 
ACROSS the track around the king-bolt ; it is the action of the 
wheels against the projections of the rails, that is exerted on 
this constant leverage. 

Now, the leverage around the king bolt, on which the 
reaction operates when the wheels have struck a projection 
on the surface of the rail, is always equal to half the dis- 
tance between the bearing points of the flanges against the 
side of the rail ; the distance being taken in the direction of 
the rails, because the king bolt occupies a position half way 
between the bearing points. This may be a variable — not a 
constant — distance; because it may be diminished or increased 
by diminishing or increasing the distance between the centres, 
or bearing points of the wheels- If the wheels are brought 
closer together than a square, this leverage of the reaction is 
thereby diminished, and the flange bears with more force 
against the side of the raih 

Suppose that it is diminished from a square, say from 4 
feet 7 inches, between the bearing points on each side, to 33 
inches, with the thirty-inch wheels, used on the Baltimore 
and Ohio road — this is about Winans' distance — and the 
thousand pounds action is exerted to turn the truck. The 
flange will be brought against the side of the rail with an 
1 force, proportionate to a thousand pounds — as 4 



ityGoogIc 



"WIXLIAM W. HUEBEIL. 65 

feet 7 or 56 inches, :ire to 33 inches; which would be with 
a force of 1,696 pounds, tending to cause the wheel flange to 
catch, and run over the rail — as a measure of force, 696 
pounds more than the measure of force which caused it. 

But, by diminishing the distance between the bearing 
points on each side below the guage across the track, not 
only is the measure of force — of the lateral bearing of tlie 
flange against the rails, from action or obstructions on the 
surface — increased, but the obhquity of the truck in turning, 
until it has consumed or exhausted the lateral play between 
the flanges and the sides of the rails, is increased. 

This increase of obhquity, causes the flange to bear more 
directly or obtusely against the rail, and, with its accompa- 
niment, a diminished leverage before and behind the king 
bolt, greatly increases the danger of running over the rail, 
by thus bringing the bearing points, or wheels, ae close 
together as possible on each side of the truck, and shows the 
fallacy of such a change. 

The action which takes place on a curve, is still more de- 
cisive in showing the rigid frame and wheels, distant between 
the bearing points about the same as the guage of the track, 
to be the true construction and proper arrangement of the 
wheels in the trucks; and Winans' 7iol to be the proper con- 
struction nor arrangement, 

In running on a curve, the outer front wheel, owing to the 
tendency of the car or body to continue on a straight course, 
brings its flange violently in contact with the outer rail of 
the curve. If the truck-frame were of elastic material — 
such as a pair of long springs, constructed and applied as 
described by Winans, capable of accumulating a reactive 
force, to throw the wheel against the side of, and over, tlie 
rail, as the wheel pressed against it, and forced the spring on 
its elastic strain — this cumulative, reactive force of the spring 
would become exceedingly dangerous. In its struggles to 
force the wheel, which has its flange already bearing against 
the side of the rail, it would, on the first opportunity — for 
the level of the rail, or a break or joint in the rail, to allow 
5 
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the wheel to catch — spring it over the rail; and thus, as is 
technically called, make the wheel hop over the rail — ofT of 
the track. 

But the rigid frame has no such tendency- It possesses no 
elastic, or cumulative, reactive, transverse force; and hence, 
the wheel has nothing to tend to make it climb the rail, or 
cross over, other than the one primitive law of motion ; that 
the body is tending to move in a straight line, and the frame 
is made so stiff and strong as to resist this force without 
twisting out of square. 

The action produced by this law of motion, on the front 
outer wheel, causing it to bear, with the flanges, against the 
side of the rail, tends to retard the motion of that side of the 
truck, while the inner side of the truck, having no such 
restraint, and running on the shortest or inner rail of the 
curve, tends to crowd ahead. 

Here, the great importance of having a frame to hold the 
wheels square, and prevent the front one from being pressed 
sideways, and the inner one ahead, and thus twisting the 
truck out of shape, is apparent. 

This can mdy be prevented by having a rigid wheel frame, 
and avoiding longsjirings, or other elastic material, which will 
allow this twisting and distortion of the truck to take place. 

Here, also, on a curve, is apparent the importance of keep- 
ing the bearing points of the wheels apart, to prevent the 
short swivelling, or obliquity, that would take place, like a 
single pair of wheels on a centre point, and cause too hard a 
bearing of the wheel against the outer rail, as well as throw 
the axis of the wheels across the radius of the carve, inslead 
of keeping them parallel with it. 

Practical men, and engineers of any experience and merit, 
all agree, that the true construction of the truck, and ar- 
rangement of the wheels in the truck of an eight-wheel car, 
is to have a rigid wheel frame, holding the wheels square on 
the track, and the bearing points of the wheels, as near as 
mny be, a distance apart equal to the guage of the track ; 
and, then, the application of the springs to the trucks must 
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be by pedestals, to confine tbtir ekstic action, normal or 
perpendicular, to the track, and not such as with long springs, 
and not such as to allow them to accumulate reactive trans- 
verse force, or play, or hop the wheels over the side of the 
rail. 

A construction of truck, possessing or admitting of cumula- 
tive, reactive, or elastic transverse force, is worthless, and ex- 
tremely dangerous, and unfit for use on a railroad. 

The trucks of the eight-wheel cars are, and should be, con- 
structed of wood, as it will not granulate or become oxydized, 
as is the case with iron, when caused to violently tremble. 

Wood also possesses the most strength, as compared with 
its weight, as well as the greatest durability. 

The wheel frames of the trucks are therefore constructed of 
wood, 

The trucks of engines are constructed of wrought iron, be- 
cause it occupies less space, where wood would interfere with 
the steam machinery, which often contracts the trucks too 
much. They are, however, steadied and directed hy the axles 
and conical action of the driving wheels. The Norris's have 
lately re-arranged the steam gearing, and build their engine 
trucks square, as the proper construction. 

The means by which the truck is to swivel or turn, is the 
next object of inquiry in the necessary construction, and this 
is effected in the eight-wheel carsby means of transom plates. 
Plain transom plates were used on the first eight-wheel car in 
use in this country, in 1829. 

The Quincy car, together with side-bearings, and also in 
the wood and trussel cars, on the Baltimore and Ohio Rail- 
road in 1830. 

The transom plates now in use are male and female cir- 
cular plates ; when small in diameter, side bearings are requir- 
ed to steady the body of the car. 

When the transom plates are of large diameter, from six- 
teen to twenty-four inches, side bearings are dispensed with. 

These were first used on the model and the car "Victory," 
at Philadelphia, in 1834, 1835. To make the maleand female 
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transom plates move safe, a king bolt passes through the 
centre- With plain transom plates, like the Quincy car, a 
king-bolt is necessary, and is used to form the centre of the 
swiveHiig action of the truck. 

The position of the trucks, in relation to the ends of the 
body, is another feature of the construction. 

The eight-wheel caror carriage has swivelling running gear, 
and therefore it must be compared with cars or carriages of 
its kind ; that is, with cars or carriages having swivelling run- 
ning gear; and wagons, cars and carriages on the common 
road, turnpike road, and on railroads, with swivelling running 
gear, whether with two wheels or with four wheels, swivel- 
ling on a pivot, have always had the swivelling running gear 
placed under the ends of the body- 
Also, it is a common elementary feature of mechanics, that 
every body of an eight-wheeled carriage or car is a trussel, 
which word in mechanics means a frame work resting with 
its ends on two separate points or objects ; such as a trussel 
bridge, for example, which is a frame work resting with its 
ends on two abutments. And also common practice, as well 
as common sense, dictate that a carriage having swivelHng 
running gear, whether of two or four wheels, or eight wheels, 
must rest with its end on the swivelling point. Common road 
wagons, carriages, railroad cars and other vehicles of com- 
mon use, have been generally constructed with the end resting 
on the swivelling running gear. 

Practice with the eight-wheel car on railroads, has estab- 
lished, that the truck must not be so near the end of the car, 
as swivelling running gear is commonly placed in wagons or 
carriages ; that is, it must not he at or near the end, as stated 
by Winans. 

In the eight-wheel car, the centre of the truck is placed about 
seven feet Jrom the end of the bottom of the body framing, or 
platform which receives the concussion, when cars run together 
in trains, or in line on the road. 

The truck, therefore, by practice, is established as most 
convenient under ail circumstances, when distant from the 
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ends of the bottom framing of the body, to the centre of the 
bolta or cross piece about seven feet ; and this is the distance 
employed by the defendants, and in general use- 

This distance protects the trucks from collision with each 
other, on the road and in trains ; gives the body a fair balance 
of its weight over the trucks, consistent with its strength, to 
support the middle of the car, and divides the car in its sup- 
port generally into about sixths, with a forty-two feet length 
of car. 

One-sixth, that is seven feet, balanced on each side of each 
bolster.two-sixthsor fourteen feet, to be sustained by the main 
strength of the body. 

This is the general construction; some few cars, however, 
are sixty feet long, and some much shorter than forty-twu feet. 

It is established in this case, by the best of proof, and, in a 
measure, shown in this argument, that the construction or 
machinery necessary to embody the principle of an eight wheel 
car to use, consists of two four-wheel trucks, with stiff, rigid, 
rectangular wheel frames of wood, holding the four wheels 
on the track, with their bearing points on the rails, a distance 
apart, as near aa may be, equal to the guage of the track. 
The springs, if applied between the wheels and frame, having 
pedestals or other fixture to confine their cumulative force, 
or elastic action, perpendicular or normal, to the surface of 
the rails, and these trucks supporting the body of the car, 
about seven feet from the ends of the bottom framing, con- 
nected by king-bolts, with transom plates of large size, or 
else of small size with side bearings. 

The purpose effected by this construction is, to cause the 
car to run steadily and safely on the track. 

The principle is, as before stated — the swivelling or turn- 
ing MOTION of two four-wheel trucks, under one body, bur- 
then or load; and such construction practically develops this 
principle, with the beneficial purpose, or result stated. 

As to the mode of drawing the car, it may when run in 
trains, or when liable to come in collision with other cars, be 
drawn by a short perch from the truck ; so short a perch, as 
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to not project beyond the ends of the body, or by a chain 
from the i'ront ol' the truck, or by a rod and chain, coupling 
from the centre pivot, or iiy a coupling from the middle of 
tlie end of the body. In all of which cases, when the cara 
run against each other, or back each other, they will strike 
and push by the body, and not by the truck or perch. 

All rif th'^e are used at the present daij. 

When, however, the car ia intended to run singly, the perch 
may project from the truck, beyond the end of the body, 
without serious objection, suck as in the Columbus. 

The majority of cars, however, both four-wheel and eight- 
wheel, are drawn by a coupling, from the middle of the end 
of the body; and this is the oldest method of drawing railroad 
cars, in trains, shown by the works or publications on rail- 
roads. 

These different modes of drawing the car do not change 
its principle, though they may possess different degrees of 
merit, as modes of drawing. 

Such is the principle, construction and purpose of the 
eight-wheel car, in general use, and constructed by the de- 
fendants. 

The argument, also, in order to show most clearly what is 
the construction, to develop the principle, and effect the pur- 
pose, has shown, we submit, that connecting the axles by 
long springs, the wheels closely, and at or near the ends, as 
described by Winans, is Jiot the construction to develop the 
principle ; it is one to be avoided by the car builder and 
railroad manager. 

The next subject that I will examine is involved in the 
inquiry as to 

What is the origin and history of this eight-whee! car? and 

What improvements, for convenience and comfort, have 
lately been made upon it? 

1 will at this time mention the improvements made upon it. 

They are, Davenport and Bridges' patent swinging or 
pendulum bolster, in general use ; and Condue Galch's 
changeable backs, with swivel joints, for the seats inside; 
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a new draw-spring coupling, for which a patent has heen 
obtained; Stevens' improved equalizing brakes; and Kite 'a 
patent safety beams to the trucks. 

These are alt the essential improvements to be found in 
them, as differing from their original construction prior to 
1S31. 

I will now proceed to examine the origin of the car. 

We iirst find the principle of the car, and also the neces- 
sary construction or mechanism to develop the principle, in 
the Chapman specification, in vol. 24th of the "Repertory 
of Arts," printed and published in 1814, in London, a period 
of twenty years before the date of the plaintiif's patent, on 
page 130-139, with a general reference to the specification. 

The specification is divided into different parts, with differ- 
ent figures relating to the different parts. 

The portions of the specifications we refer to are in these 
words; 

" We also, as the carriage containing, the motive power 
will, thus loaded, be too heavy in various cases for the 
strength of the existing iron or wooden rails, if resting on 
four wheels only, so arrange it for such ways (or other con- 
fined ways, where the ledges either of the ways or of the 
wheels regulate the direction of the carriage) that it may rest 
equably, and move freely round curves or angles, either on 
six or eight wheels, so as to reduce its pressure on each in 
the inverse proportion of its number of wheels. Having 
thus described the outlines of the separate leading parts of 
our invention, we shall proceed to the means of carrying 
them into effect." 

" Fig. viii. shows a carriage of six wheels for the engine, 
which may rest equably, or nearly so, on each of its wheels, 
and move freely round the curves or past the angles of a rail- 
way. 1, I, (he fore pair of wheels, are, as usual on railways, 
fixed to the body of the carriage; 3, 2, and 3, 3, the other 
two pair, are fixed (on axles parallel to each other) to a sepa- 
rate frame, over which the body of the carriage should be so 
poised as that two-thirds of its weight should He over the 



ityGoogIc 



79 ARGUMENT OF 

central point of the four wheels, where the pivot 4 is placed, 
and the remaining third over the axis 1, 1. The two-thirds 
weight of the carriage should rest on conical wheels or 
rollers, bearing upon the curved plates c, c, so as to admit the 
ledges of the wheels, or those of the way, to guide them oa 
its curves or past its angles, by forcing the transom or frame 
to turn on the pivot, and thus arrange the wheels to the 
course of the way, similarly to the carriage of a coal wagon- 
And if the weight of the locomotive engine should require 
eight wheels, it is only requisite to substitute, in place of the 
axis 1, 1, a transom, such as described (laying the weight 
equably upon, both), and then similarly to two coal v 
attached together, the whole four pair of wheels \ 
themselves to the curves of the railway." 

This Chapman specification describes both a six-wheel and 
an eight-wheel carriage. It distinctly, also, speaks of ledges 
or flanges on the wheels. The six-wheel carriage has a 
truck frame, with four wheels, and a single pair of wheels 
on a fixed, revolving axle. Plaintiff's attorney stated that 
the wheels revolved on the axles. The specification contra- 
dicts this; for it expressly states that the wheels are "fixed 
on axles parallel to each other;" therefore, the axles must 
revolve with the wheels. 

This construction of running gear, in connection with the 
body, is now in use on steam carnages, and on carriages 
containing wood, water, and such compact and heavy articles, 
requiring but little comparative room. 

The eight-wheel carriage is now in general use for carrying 
hdlky articles and passenger-, and is the freight and passen- 
ger car of the present day. 

Few of the carriages on railroads contain the motive 
power as well as passengers or freight, as was the case with 
steam coaches and carriages in Europe at an early day, and 
as mentioned by Chapman. 

The model K, in this case, is proved by the most compe- 
tent witnesses on the subject in the country, to be a true 
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representation of the Chapman carriages — both tlie six and 
eight-wheeled. 

" Any motive power," such as Chapman menlions, whether 
horse power, man power, or steam power, may be put in it; 
or passengers or freight may be put in it; and it may be 
drawn by any of the modern locomotives, or horses, at the 
highest speed. 

The change in the speed, or efficiency of the means of draw- 
ing the car, does not change the arrangement nor principle in 
the running gear, and the connection of the same with the 
body. We deny that the arrangement or principle reposes 
in, or is governed by, the speed. 

Chapman speaks of its being drawn by a chain, which is 
connected to the body of the car, and derives motion from a 
barrel or windlass al^ead, on the track. 

The modern locomotive is an improved machine for draw- 
ing this car; and the entire capacity, or space, in the body 
of the carriage, is now appropriated to the stowage of goods 
or (he reception of seats for passengers. 

The steam passenger coach, &c., is now again being tried 
in New-England, with the engine, and room (or passengers in 
the same vehicle. 

The essential principles by which the carriage, on its eight 
wheels, conforms to the curves, and pursues a steady and 
safe course on the road, remains unchanged. 

This Chapman carriage, on the eight wheels, has several 
purposes and objects to attain. 

It has eight wheels, to distribute the great weight on more 
than four or six bearing points, and properly on the road, 
essentially as now practiced in the eight-wheel car. But it 
is observable, from the specification and the drawing, that 
those eight wheels are not put in a single rigid frame; be- 
cause other objects are to be attained, besides the distribution 
of the weight among the numerous wheels, and properly on 
the rail. 

It has eight wheels to distribute the weight; but those 
eight wheels are divided into two sets of four wheels each, 



ityGoogIc 



74 ARGUMENT OF 

independent of each other, with wheel-frames, king-holts, 
transom-centres, and side-bearinga. — for what? 

To distribute the weight ? No, sir. 

These two trucks would not be necessary to distribute the 
weight among numerous wheels, and properlv on the rails. 

A single stiffframe, with eight-wheels, would do that, though 
not eqwiUy among the wheels. 

They are put in two trucks of four-wheels each, with king- 
bolts, transoms, and side-bearinga, that the two trucks shall 
have a swivelling motion, under the one body of the carriage, 
to t-urn curves and run softly and sleadily on the road, and so the 
printed publication states. 

Here, then, this Chapman carriage embodies the whole 
principle and purpose of the eight-wheel car, as made by 
the defendants, and in general use. 

The next point in this car is, as to the construction of the 
trucks, and their arrangement with the body of the carriage. 

The truck, or hearing carriage, is described in the Chap- 
man specification and drawing, and fully proved to be com- 
posed of a rigid, rectangular wheel frame, consisting of two 
side, and three cross-pieces. 

The middle cross-piece carries the transom, centre-plate, 
and king-bolt, and side-bearings, and sustains the weight of 
the body carried. 

The body has anti-friction, side hearing rollers, to allow 
the trucks to swivel easily. 

The axles of tJie wheels are described as parallel ; and the 
construction of the truck frame, by its rigidity, necessarily 
holds the axis parallel, 

The object of the transom or truck, is expressed as to turn 
curves. 

The drawing of the truck or transom, given in tlie specifi- 
cation, measures from the centre of one wheel to the centre 
of the otiier, on each side, tlie same in distance, as the giinge of 
tlui track ilivuni in, the itlan. 

Tlie centre or king-bolt, is equi-distant from the bearing 
points of the wheels. 
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Tlie whech, therefore, are held by the truck frame, square on 
the track, 

The two trucks or transoms, for an eight-wheel car, are 
to sustain the one carriage body. They are described and 
shown as swivelling running gear. All swivelling running 
gear, in the common road wagons, carriages, and all sorts of 
vehicles, has been, from time immemorial, placed under the 
ends of the body. 

The repetition of this fact was not necessary for Chapman 
to make. 

All mechanics knew where swivelhng running gear was 
placed; and so these four-wheel transoms would, of course, 
be placed where swivelling running gear had always been 
■phced, i. e., under the ends of the body. 

In fact, a man ought to be considered an idiot, or excessive- 
ly ignorant, who would suggest to place it anywhere else 
than under the ends of the body ; for he is not directed by 
Chapman to make any change, in this respect, from other 
swivelling vehicles, whether used on common, turnpike, or 
rail roads, and could give no sensible reason why a change 
should be made, or why the swivelling gear should be placed 
elsewhere than under the ends of the body. 

To support the body equably, also, as Chapman describes, 
requires them to be placed under the ends of the body. 

All the essential differences between the eight-wheel car and 
other vehicles, whether of four or six wheels, are described in 
Chapman'sspecifjcation; and the principle and precise essential 
construction and mode of connecting and arranging thewheels, 
as used in the eight-wheel cars generally, and constructed by 
these defendants, are there described and fully explained. 

As to the purpose or effect, we have shown that the princi- 
ple of the Chapman carriage is the same, and that the essen- 
tial construction to develop the principle lo use, is the same 
as now used. The purpose is exjiressed to turn curves and 
run on a railroad ; and as to the effect, it is an immutable 
principle in physics, displaying the stability of creation and 
the character of physical laws, that " liJce causes produce like 
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effects;" while, to conclude this prineiple of physics, I wiil 
remark that it is equally true, as a pliysical evidence of the 
omnipotence and omniscience of the Cieator, that the same 
effects may be produced by different phjsical lans and proper- 
ties (f matter, or, legally expressed, by suLtan/ialh/ different 
causes. If the knowledge to create physical laws to produce a 
certain effect were linvked with the Creator, there would be no 
omniscience. If thejwwer to create those physical laws were 
limited, then there would be no omnipotence. Hence the truth in 
physics, as I have stated, "that the same effects maybe pro- 
duced by different principles or physical laws," not only exists, 
but is a striking evidence of omniscience and omnipotence, 
supporting our belief in this truth of law and fact. 

We have shown the principle, and the construction or 
mechanism to embody the principle to use, to he the same as 
now in general use, and built by these defendants ; it there- 
fore follows, of course, by the laws impressed on matter, thiit 
the car must run, as near as may be, with the same safety 
and steadiness on the road. 

Additional wheels have been mnde for the model A* of the 
Chapman carriage, to be piaced on the same axles, instead of 
the smaller wheels, and practically show that, while such 
change of the size of wlieel brings the flanges nearer together, 
the essential parts of the trucks, and the bearing points on the 
rails, remain the same distance apart. The large wheels rep- 
resent about thirty-six inches in diameter; the small ones, 
about twenty inches diameter. The large size, or from twen- 
ty-eight to thirty-six inches, are now more generally in use 
on eight-wheel cars, though they still vary on cars from twenty 
to thirty-six inches. This change in the size of the wheels, 
does not change the essentia! construction of the car, although 
it does bring the nearest faces of the wheels closer to each 
other, and of course the remote faces as much further from 
each other in the same truck. 

The bearing points and axis remain the same distance 
apart. 
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It is through the bearing points of the wheels, on the rails, 
that the controlling action and reaction, whicli directs and 
keeps the car on the track, takes place. The wheels there, at 
the bearing points, act on the rails, and the rails react through 
these bearing points on the wheels ; therefore, tJie distance 
between the bearing points of the wheels, in each truck, is 
the essential distance in the development of the principle of 
the car. 

I will refer to some witnesses upon these points. These 
witnesses were not in the Troy and Schenectady case ; and 
they are not men who, for a living, make a habit of appear- 
ing as experts. They are practical men, ornaments to the 
community, who must possess the best knowledge on the 
subject, and such as are most to he relied upon by the court, 
in cases where a principle of construction and mechanical 
action is the subject of investigation. 

Wm. B. Aitken, defendants' No. 3, pages 131, 132— folios 
695, 526, 527. 

He says: "I am the same who, on the 19th day of July, 
1852, made an affidavit in this case ; that he is a pattern 
and model maker by trade and occupation, and understands 
the descriptions and drawings of machinery generally, as it is 
liis business to work from them, and also, in many instances, 
to make drawings of new machinery, from which to make 
models and patterns. That on or about the middle of last 
week, Wm. W. Hubbell, Esq., handed to me the 24th volume, 
2d series, of the Repertory of Arts, and requested me to 
make a correct model of the engine or ciirringe described in 
the specification and drawing of W. & E. W. Chapman, pub- 
lished therein in February, 1S14, to show its principle for 
turning curves and running on a railroad ; and also to make 
an entire set of wheels for it, of larger diameter than those 
shown in the drawings, fig. viii. I have made the said model 
exclusively from the said specification and drawing of Chap- 
man, as contained in said book, to turn curves and the angles 
of a railway, and the same is marked K, and I have signed 
my name on a piece of paper attached to one of the trucks. 
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The proportions and construction of the model are correct to 
the description in the book. The extra large wheels are 
marked L." 

Here is a practical man who makes the car itself, in its es- 
sential principle and construction, as now used from the spe- 
cification in the book, by his own comprehension and under- 
standing alone. 

Another witness is Wm. J. McAlpine, defendants' No. 3, 
pages 9.3, 94— folios 372, 373, 374, 375. 

He says : " Both the six and the eight-wheeled car or car- 
riage, in all its most essential principles and details of con- 
struction and operation, to conform to curves and other ine- 
qualities of a railroad, and divide the pressure equally among 
the wheels, are handed down to us from England, in the 
printed publications, Ilepertory of Arts, Wood's Treatise, 
and Tredgold's Treatise. In the 24th vol. of the Repertory 
of Arts, 2d series, the Chapman specification, printed and 
published in Feb., 1814, in London, describes a six-wheeled 
carriage having a regular four-wheel frame, with centre-pivot 
and side-bearings under one end, and a pair of wheels under 
the other end of the carriage body. It is ascertained by 
measurement of the plan of this four-wheel truck, or wheel- 
frame of four wheels, in fig. viii, plate v, that the distance of 
the bearing points of its wheels, apart, is about equal to the 
breadth of the track ; and the specification describes that the 
carriage body may be supported by two of these wheel frames, 
both alike, laying the weight equally upon both, and they 
turn by means of their centre pivots, or axis, to suit the 
curves and other inequalities of the roads. In that description 
and drawing of Chapman, we have the essential principle of 
construction and operation, both in detail and organization, of 
the eight-wheeled car now used. There is the rigid rectan- 
gular wheel-frame of four wheels, with the cross-piece, cen- 
tre-pivot and side-bearings; and the bearing points of the 
wheels, whether larger or smaller wheels, may be used, given 
a distance apart, about the same as the breadth of the truck, 
and the carriiige body sustained by the two bearing carriages, 
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laying the weiglit equatly, being the same eseential principles 
of construction as used at present in the eight-whefeled car. 

George W. Smith, defendants' No. 3, pages 75, 76 — folios 
297, 298, 299, 300, 30i. This gentleman is one of the foun- 
ders of the Franklin Institute, of the State of Pennsylvania, 
for the promotion of mechanic arts, founded in 1824, &c., &c. 

At folio 297, he says: "Also, the principle is suiRciently 
set forth to enable an ordinary mechanic to construct the 
same, in the specification of the Chapman patent of 1819, 
and printed and published in 1814 in the 24lh volume, second 
series, of the Repertory of Arts, pages 130 and 139, and the 
drawing plate v. 

" The necessity of keeping the axles parallel, and use of a 
rigid rectangular wheel frame, that will hold the wheels 
square, as at present used in the eight-wheeled cars, are 
there clearly set forth and shown. A ground plan of the 
wheel-frame of one truck is clearly shown in the engraving, 
fig. viii. ; it has the two side-pieces and the three cross- 
piecea, one a middie-piece with the pivot-centre; being the 
same comprised by the Tredgold car, and in the eight-wheeled 
cars now in use on railroads. The distance between the axles 
of Chapman's wheel-frame measures about the same as the 
breadth of the track. The wheel appears small in diameter, 
which gives, apparently, more distance between them than if 
they were larger in diameter. The distance between the 
bearing points of these wheels on the rails, or the centres of 
their axles, which is the essential distance, being about the 
same as the breadth of the track, makes this wheel-frame, in 
fig. viii, of Chapman's, in all its essential features, the 
same as the Tredgold wheel-frames and those now in use on 
eight-wheeled cars." 

Where it is desired, therefore, to have a more capacious 
body, the only change to be made is to Sengthen the body, 
allowing the truci^s to remain, as before, near the ends. 

The means of connection with the body, and the distribu- 
tion of the weight, remain the same; and the length of the 
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body, whotlier shorter or longer, does not chango the princi- 
ple, nor the essential operation nor effect. 

The next witness is Vincent Blackburn, defendants' No. 3, 
page 97 — folios 3S5, 386, 387, 388. 

He says : " In the construction of the wheel-frames or 
trucks, as tbey are commonly called in. the United States, 
used on the eight-wheeled cars generally, the axis of the 
wheels are held parallel to each other by rigid rectangular 
wheel-frames, having centre-pivots, the same in principle as 
the wheel-frame or truck shown and described in fig. viii., 
plate v., in Chapman's specification, printed and published in 
the Repertory of Arts, volume 24th, 2d series, 1814, in 
which also the bearing points of the wheels are a distance 
apart, about the same as the breadth of the track ; and two 
of these trucks are described for an eight-wheel carriage, and 
one with a pair of wheels for a six-wheel carriage. Both of 
these plans are used on the Utica and Schenectady railroad. 
Some of the carriages, carrying the wood and water, com- 
monly called the tender, have the front pair of wheels 
attached to the body of the carriage; and the four-wheel 
truck or wheel-frame sustains the back end of the body with 
side bearings and a pivot, the same as in Chapman's specifi- 
cation. Also, some of the tenders have two of these trucks 
or bearing carriages ; and the freight and passenger cars have 
the two four wheel trucks, sustaining the body of the car- 
riage, and constructed, in their essential details and principles, 
with the bearing points of the wheels about the same distance 
apart, as described and shown in the drawing and description 
in Chapman's specification, in the Repertory of Arts. He 
there describes and shows both the six and the eight-wheeled 
carriages, in their most essential principles, with rectangular 
wheel-frames, holdidg the axles parallel, and the bearing 
points of the wheels in the truck a distance apart about 
equal to the breadth of the track, with the usual cross-piece 
and centre-pivot to turn curves, the same as used on the 
Utica and Schenectady railroad ; and as to the eight-wheeled 
carriages, the same as generally in use on railroads." 
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Tlie next is Charles B. Stuart, defendants' No- 3, page 91, 
folios 362, 363, 364. 

He says: " I have examined the specification and drawing 
of a patent granted to W. Chapman, civil engineer, and E. 
Wiiiton Chapman, of England, dated December 30th, 1813, as 
printed and published in the Repertory of Arts, Manufactures 
and Agriculture, vol- 24th, 2d series, Feb., 1814, published 
by J. Wyatt, London, England, and find there described a 
truck of four wheels, with rigid frame, and the bearing points 
of the wheels a proper distance apart on the rails, about equal 
to the breadth of the track, to be placed under the ends of 
railway carriages, one of them with a single pair of wheels, 
for a six-wheel carriage, similar to the six-wheel Ameriean 
locomotives, and two of these trucks for an eight-wheeled 
carriage, if desired, similar to the eight-wheeled carriages now 
used, for the purpose of allowing the carriage to move freely 
around curves, or pass the angles of a railway, allowing the 
frames to turn on a pivot, and distribute the weight eqally 
on the track, as is common in the cars now in use in the 
"United States generally. An ordinary mechanic would be 
able to make the eight-wheeled car from that description. 
The details of construction and arrangement there shown are 
the true and practical principles of the eight-wheeled car. 
The description is much more practical and better in princi- 
ple than the Winans' specification." 

The next is George S. Griggs, defendants' A'o. 3, pages 
105. 106— folios 419, 420, 431, 422, 423. 

He says, at folio 419 : " The whole of the essential con- 
struction and organization of the eight-wheeled ear, as now 
used by the railroads generally, is contained in the specifica- 
tion and drawing of the six and eight-wheeled carriages of 
William and Edward Chapman, printed and published in the 
aith vol., 2d series, of the Repertory of Arts, in the year 1814, 
in London. The drawing, fig. viit. of the specification, shows 
the transom or wheel-frame with its four wheels, having the 
centres of the wheels or their bearing points on the rails a 
distance apart equal to the breadth of the track ; and the 
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specilication distinctly states that two of these, both alike, 
should be used for an eight-wheeled carriage, and one of them 
with a pair of wheels for a six-wheeied carriage. They are 
used both ways on the railroads in this country, and the 
model K, on the paper of which I have signed my name, is a 
correct representation of the carriage described in Chapman's 
specification in the Hepertory of Arts. This model exempli- 
fies both the six and the eight-wheeled carriage described by 
Chapman and now in use. The six-wheeled plan is used 
chiefly to carry wood and water for the engine, and the eight- 
wheeled plan is used for passenger cars and freight cars. All 
the essential principles of the distance of the hearing points 
of the wheels apart, and of constructing the rigid rectangular 
wheel-frame, to hold the wheels square and the axles parallel 
with the centre pivot, and the organizing of two of these 
with the same body to turn the curves and pursue a smooth, 
even, and safe course, the same as used on railroads, are de- 
scribed and shown in Chapman's specification, and in the 
model K which corresponds with it ; and putting the larger 
wheels L, in place of the small wheels K, on the same axles, 
would bring the facesof the wheels closer together, but would 
not alter the principles ; the essential proportion and con- 
struction would remain the same, whether horses or men are 
put init to propel themselves, as stated by Chapman, or are in 
it, as freight or passengers; being drawn by a steam "ngine 
attached to it, makes no difference in the principle of the car ; 
it still has always the eight wheels to distribute the pressure 
in two separate trucks to freely turn the curves; and these 
trucks are properly constructed and proportioned, and sup- 
porting one body, and containing all the essential construc- 
tion and organization of the eight-wheeled cars now in use." 

The next is Walter McQueen, defendants' No. 3, pages 100, 
101— folios 398, 399, 400, 401. 

After stating the principle, he says : " This is the essential 
arrangement and principle of the eight-wheeled car. The 
distance of the trucks apart depends upon the length of the 
car, and will vary with a variation of the length of the body, 
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whether shorter or longer, without changing the essential prin- 
ciple. This essential principle of the eight-wheeled carriage, 
whether it has horses or men, or steam, in it to move or draw 
it, together with freight or passengers, or is used for freight 
or passengers alone, was given and is to be found described 
and shown in Chapman's specification, contained in the 24th 
volume, 2d series, of the Repertory of Arts, printed and pub- 
lished in London, in 1814. That specification and drawing, 
on pages 130 and 139, and fig. viii, plate v, distinctly describes 
and shows both the six-wheel and eight-wheeled carriage, in 
all the essential detail and organization or combination, as at 
the present time running on the Utica and Schenectady raiU 
road, and also on the Albany and Schenectady railroad, to 
turn the curves, divide the pressure on the wheels, and run 
safely, smoothly and in a direct course on the track. I con- 
structed some of the six-wheeled carriages for the company 
to carry wood and water ; and the eight-wheeled carriages 
are the same as constructed by Eaton, Gilbert&Co., of Troy, 
and such as are used on railroads generally to convey freight 
of all kinds and passengers. The truck, or four-wheel frame, 
in fig. viii, and as described, has the rigid rectangular wheel- 
frame, holding the axis of the wheels parallel, and the wheels 
square on the track, and the distance hetwcen the bearing 
points of the wheels is about, or exactly the same, as the 
breadth of the track; has also the centre-pivot and side-bear- 
ings, and two of them, both alike, and in the same way sup- 
port the carriage body under which they turn on the pivots 
to the curves and other inequalities, the same in arrangement 
and principle as the eight-wheeled carriages now used on rail- 
ways." 

The next witness is James H. Anderson, defendants' No. 
3, pages 118, 119— folios 471, 472, 473. 

He says : " The essential principle of construction and ac- 
tion of the eight-wheeled cars in general use, and manner of 
arranging and connecting the wheels with each other, and 
the car body as practiced commonly, is fully described in 
Chapman's specification, printed and published in the 24th 
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volume of tlie Repertory of Arts, second series, published in 
London in 1814 ; and the six-wheeied carriage there described, 
and also the eigbt-wheeled carriage are now in use in this 
country. 

" The model K, signed by me, represents them both being 
changeable. It is such a model as 1 should construct to repre- 
sent the description exactly. I conld build the eight-wheeled 
cars now in general use in all the essential construction, ar- 
rangement and organization, as I have described, from that 
description and drawing in the Repertory of Arts." 

I will not read any further testimony relating to the Chap- 
man car, as it will be, generally, a repetition in substance of 
that which T have already read ; but I will refer to the 
remaining witnesses, giving their names, and the place where 
their evidence is to be found. 

Asahel Durgan, defendants' No. 3, pages 124, 125 — folios 
496, 497, 49S. 

John B. Winslow, defendants' No. 3, page 121 — folios 484, 
485, 4Se, 4S7. 

Henry W. Farley, defendants' No. 3, page 130 — folios 517, 
518. 

John Crombie, defendants' No. 3, pages 126, 127 — folios 
604, -505, 506, 507, 508. 

Wm. P. Parrott, defendants' No. 3, page 154 — folios 614, 
615, 616, 617. 

Mr. Parrott is one of the most eminent engineers. The 
other gentlemen mentioned are engineers and practical men. 

Wm. C. Young was educated at West Point, and is one of 
the best engineers in the United States; his testimony is in 
defendants' No. 3, page 151— folios 602, 603, 604. 

Godfrey B. King, defendants' No. 4, pages 79, 80 — folios 
300, 301, 302. 

Mr. King is a practical man, and one of the best machinists 
in the country ; he has been engaged as master machinist for 
17 years, on the Boston and Lowel! railroad. 

[Adjourned ; and on the following day Mr. Hubbell con- 
tinued his argument.] 
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The next point to which I will advert, is — the manner jn 
which the Chapman car was presented in the Troy case, 
with a view to show that the issue there raised on it was a 
different issue from that now raised. 

On this point, I refer to the affidavit of Isaac Adams, pages 
77, 78, 79. 

The question in the Troy case was — whether the Chap- 
man car did, or did not, embody the doctrines and mechanical, 
structure of Winans' specification. 

In this case, we say that tlie Chapman car embodies the 
principle of the eight-wheel car, and the essential structure 
to develop the principle, the same as that contained in the 
cars made by the defendants, to wit : to keep the axles paral- 
lel with the bearing points of the wheels in each truck — a 
distance apart, as near as may be, equal to the guage 
of the track, and held thus square, and in this posi- 
tion, by a rigid rectangular wheel-frame ; two of which 
support the body, with an equal amount of weight on each, 
and have the swivelling motion under it, to covform to the- 
cunaturcs of the road; while the increased number of bearing 
points distributes the weight over the road, 

And further, we say, that Winans does not profess to have 
discovered the principle, in its true sense, which I have stated 
heretofore. 

But he sets out the doctrine that a proximity of the wheels, 
as close as possible, that the axles may more nearly coincide 
with the same radius, like a single wheel, while the wheels 
thus brought together in each truck still remain in the two 
trucks remotely apart ; and employing big springs and wagon 
bolsters, or analogous devices, to thus couple the axles and 
wheels as close as possible, without touching, and at the ends 
of the body, is his theory and mechanism, and that it tends to 
concentrate the weight. 

We say that this is equally different from both the defend- 
ants' and Chapmans'. 

And if his patent be construed so broadly as to cover the 
defendants', it necessarily must cover Chapmans', and is too 
broad, and void. 
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But if it be construed directly as to his theory of coinci- 
dence with the radius, by proximity as near as possible, and 
the mechanism is by spring connections, with common wagon 
bolsters, which he describes, then it is equally different from 
both the defendants' and Chapmans', and the defendants do 
not infringe- 
To prove that this Chapman car was presented in the Troy 
case solely for the purpose of destroying the plaintiff 's patent, 
I will refer to the charge of Judge Conkling, to the testimo- 
ny of Edward S. Renwiek, pages SO, SI, and to Harvey Wa- 
ters, page 82, in defendants' copy of Troy case. 

These were the defendants' witnesses. 

Not one of them was a practical railroad engineer, and 
hence they were not the proper kind of witnesses. They 
were not such witnesses as we have now presented to the 
court. 

Although they are very respectable gentlemen, yet they 
are not practical men, acquainted with the true principle and 
construction of eight-wheel cars. 

The plaintiff's witnesses are Mr. Hibbard, pages 85, 86, 
87, S8 ; and Walter R. Johnson, pages 91, 99, 93. 

The court will understand that the point is : that in the 
Troy case, the Chapman car was put solely upon the ground 
that it was the same thing as Winans describes ; and we say 
that such was not the issue that should have been taken on it, 
for we put it on the ground that it is the same as the defend- 
ants', and that they are both equally different from Winans'. 

Hence, if Winans' patent includes the one, it will include 
the other ; and if it includes Chapmans', his patent would be 
void; but if it do not, then the defendants are not infringers. 
We do not understand, however, that Mr. Winans' specifica- 
tion, in the view that we have taken of it, and as expressed 
by the specification itself, includes such cars as those con- 
structed by the defendants, nor such as Chapmans'. 

I will read from Judge Conkling's charge to show the man- 
ner in which the Chapman car was presented in the Troy 
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case. Page 131 of defendants' copy, and page 9 of the 
charge, in the Appendix to plaiiitiiF's evidence. 

The Judge says: " On the part of the defendants, how- 
ever, it is insisted that carriages suhstantially like that in 
question were previously described in certain public works; 
and to establish this, they produce two English books, Wood 
on Railroads, published in 1825, and a volume of the Reper- 
tory of Arts, published in 1814 They insist tliat each of 
these contains a description and drawing of what is substan- 
tially like the railroad car which the plaintiff has patented. 
I shall not enter into a detailed explanation of the drawings 
and descriptions contained in these books, nor recapitulate 
the views and arguments concerning them, which have been 
so elaborately presented to your consideration by the counsel 
on the one side and the other, but shall content myself with 
calling your attention, presently, to some principles of law 
applicable to the subject." 

We there see that it was insisted by the defendants that 
those cars were substantially like the railroad car which the 
plaintiff" had patented, with a view to destroy the patent by 
showing want of novelty. These words of the Judge show 
that fact, viz: "They insist that each of these contains a 
description and drawing of what is substantially like the 
railroad car which the plaintiff has patented." 

That js not the same case as we now present to this court- 
In that case, it was a different question entirely, and would 
depend upon the construction put by, the court on Winans' 
patent. We think, however, that it will not bear such a 
construction as to include either the defendants' car, in this 
case, or the Chapman car. We contend that it is for a col- 
lective claim ; i. e., for the manner of connecting and arranging 
the wheels as described. 

The "arrangement" refers to the distance of the axles, 
which are to be coincident to the radius, as near as may be, 
in each truck, and the trucks as remote as possible ; and the 
" connection " is by big springs, bolted to the boxes of the 
axles, and wagon bolsters across to the middles of the springs. 
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111 this relation let me remark that a patent cannot be sus- 
tained for a change in distance between the parts, or the 
space between two objects in existing macliinery for a simi- 
lar purpose ; nor for changes, whether chemical or mechani- 
cal, effected by lapse of time, in conjunction with the use of 
known machines, employed for an analogous purpose ; nor 
for changes that take place by wa/wrai operations, or effects of 
existing machinery ; nor for an idea ; nor for a principle in 
the abstract. 

And the Winans' patent, therefore, must be for the big 
springs bolted to the wheel boxes, with wagon bolsters be- 
tween their middles, connected by king-bolts to a connection 
or body between them, or some analogous or elastic fixture, 
secured in like manner to obtain this proximity of the axles, 
or near coincidence to a radius, like the axle of a single pair 
of wheels; subject, however, to the question whether it is so 
pernicious as to be invalid. 

We have shown that a car, full of passengers, with a sin- 
gle spring, moving at the rate of twenty miles an hour be- 
tween them and eternity, is a position which the boldest man 
may well shrink from with fear, and is too dangerous to be 
of public use. 

We say, that if the court construes Winans' patent to bo 
for the manner of connecting the wheels with each other by 
means of the big spring, or an analogous device, as close as 
possible without the flanges touching — to embody the idea 
expressed in the specification of having the axles as near 
coincident with the radius, or like a single pair of wheels, 
and thus connected with each other, also with the body by 
the common wagon bolster and king-bolt, in the collective 
sense — then it is equally unlike Chapmans' and the defend- 
ants', and there is no infringement. 

In order to show that such is his theory and mechanism, I 
will collate some parts of his specification. 

First, I will examine those parts which set out his theory. 

On page IH of Appendix A, in plaintiff's proofs, folio 4i 
iloss Winans himself says : " From this consideration, wlien 
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taken alone, it would appear to be best to place the axles as near 
to each otli^r us possible; thvs tunning them to approach more 
nearly to the direction of the kadii o/' tjie airves, and the planes 
of tile wheels to conform to the line of the rails." 

I will now turn to page 1 13, folio 10, where he continues : 
" The two wheels on either side of tlie carriages are to be 
placed vt.ry near to each other; the spaces belween their fiangea 
need he no greater than is necessary to prevent their contact with 
each other." 

He then goes on to the construction, at folio 14, page 114 , 
and, after making a suggestion, at the commencement of the 
paragraph, as to construction, the theory begins with the word 
"provided," and goes on : " Provided that the fore and hind 
wheels of each of them he placed vei-y near together, because the 
closeness of the/ore and hind w/teels of each bearing carriage, taken 
in connection with the -use of two bearing carriages coupled as re- 
motely from each other as can conveniently be done for the support 
of one body, with a vitta to the obfectsHnd on (lie princijdes herein 
set forth, is considered by me as a most important feature ol' my 
invention." 

He says in Ilia suggestion, as to construction: "Although 
I prefer the use of a single spring to a pair of wheels as above 
described, instead of the ordinary spring to each wheel, and 
consider it more simple, cheap and convenient than any other 
arrangement; the end which I have in view may neverthe- 
less be obtained hy constructing the hearing carriages in any 
of the modes usually practiced." 

He then proceeds with his theory, as previously stated, with 
the proviso as to 2>roximiiy, which he says " is a most imporlunt 
feature of mij invention" 

I next refer to folio 110, at the top of page 115, where he 
adds: " The two wheels on either siih of one of the hearing car- 
riages may, from their proximity, be considered as acting like a 
single wheel." 

Now, to get at the sense direct, take the words that 1 have 
just quoted in connection with those to which I refen-ed in 
the commencement of his theory, viz : " From this consid- 



ityGooglc 



90 AEGUMEXT OF 

eration, when taken alone, it would appearto be best to place 
the axles as near to each other as possible, thus causing them 
to approach more nearly to the direction of the radii of the 
curves, and the planeB of the wheels to conform to the line 
of the rails," and you will discover that Winans' theory was 
coincidence of t/te axles m each truck vntk the same radial line, as 
near as may be, ll/ce the axles of a single pair of wheels, and these 
trucks connected to the ends of the body. That is the first branch to 
be considered and determined in an analysis of his specification. 

Now, as to the mechanical constriction. It will be perceived 
that Winans does not prtfess to have discovered and applied the 
" principle of the swiveHing motion of two four-wheel trucks 
under one body, burthen or load." 

His theory in each bearing carnage is coincidence of the 
axles to the radius, as near as possible, to act like a single 
pair of wheels, in connection with the two carriages coupled 
at or near the ends, a convenient distance apart. He. does 
not profess to say that the two carriages have not been cou- 
pled near the ends as conveniently as may be, with the axles 
further apart, than with a design to have them coincident, as 
near as possible like a single wheel, and swivelling under the 
body in eight-wheel cars ; his specification imphes that they 
have been so constructed and arranged, and so operated. 

His claim is collective. We have his theory or doctrine 
as to the arrangement, as to the manner of connecting and 
arroMging the eight wheels, as described. 

We have the arrangement already collated. 

Now, what is the manner of connection, or the machinery 
described ? 

At folio 9, page 113, of Appendix A, in plaintiif's proofs, he 
says: "For this purpose, I construct two bearing carriages, 
each with four wheels, which are to sustain the body of the 
passenger or other car, by placing one of them at or near each 
end of it, in a way to be presently described." 

Then, in folio 10, page 13. S, he adds: "These wheels I 
connect together by means of a very strong spring, say 
double the usual strength employed for ordinary cars ; the 
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ends of which springs are bolted, or otherwise secured to the 
upper sides of the boxes, which rest on the journals of the 
axles; the longer leaves of the springs being placed down- 
wards, and surmounted by the shorter leaves. 

" Having thus connected two pairs of wheels together, I 
unite them into a four-wheel bearing carriage by means of 
their axles, and a bolster, of the proper length, extending 
across, between two pairs of wheels, from the centre of one 
spring to that of the other, nnd securely fastened to the tops 
of them. This bolster must be of sufficient strength to bear 
a load upon its centre of four or iive tons. Upon this first 
bolster I place another of equal strength, and connect the 
two together by a centre pin, or bolt, passing down through 
them, and thus allowing them to swivel or turn upon each 
other, in the manner of the front bolster of a common road 
wagon. 

"I prefer making these holsters of wrought or cast iron. 
Wood, however, may be used. 

"I prepare each of the bearing carriages in precisely the 
same way. 

"The body of the passenger, or other car, I make of 
double the ordinary length of those which run on four 
wheels, and capable of carrying double their load. 

" This body I place so as to rest its whole weight upon 
the two upper bolsters of the two before mentioned bearing 
carriages, or running gear." 

Then follows some variable modes of suspending the body; 
after which, on page 114, folio 13, he continues : 

" When the bolsters of the bearing carriages are placed 
under the extreme ends of the body, the relief from shocks 
and concussions, and from lateral vibrations, is greater than 
it is when the bolsters are placed between the middle and 
the ends of the body; and this relief is not materially varied 
by increasing or diminishing the length of the body, while 
the extreme ends of it continue to rest on the bolsters of the 
bearing cars, the load being supposed to be equally dis- 
tributed over the entire Jength of the body." 
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Immediately following, is the suggestive passage which I 
have already read, but which I wiH repeat in this connection. 

He says: "Although I prefer the use of a single spring to 
a pair of wheels, above described, instead of the ordinary 
spring to each wheel, and consider it as more simple, cheap 
itnd convenient than any other arrangement ; the end 
which I have in view may, nevertheless, be obtained by 
constructing the bearing carriages in any of the modes 
usually practiced, provided that the fore and hind wheels of 
each of them be placed very near together." 

I will remark, here, that it appears by the evidence, though 
not fully described, but only implied by the specification, 
that these bearing carriages, referred to as "bearing car- 
riages iti any of the modes usually practiced," were probably 
the bearing carriages of the eight-wheel wood cars, the 
eight-wheel trussel cars, the eight-wheel car Columbus, &c., 
invented and constructed by Conduce Gatch. That, how- 
ever, will be adverted to in another part of the case. I will 
now confine myself simply to his theory, and the manner of 
connection or mechanism, which he describes and claims to 
carry that theory out. 

At page 115 — folio 17, he goes on to say : " I do not chum 
as my invention the running of cars or carriages upon eight 
wheels, this having been previously done ; not, however, in 
the manner or for the purposes herein described, but merely 
with a view of distributing the weight, carried more evenly 
upon a rail or other roads, and for objects distinct in character 
from those which I have had in view, as hereinbefore set 
forth. Nor have the wheels, when thus increased in number, 
been so arranged and connected with efich other, either by 
design or accident, as to accomplish this purpose. What I 
claim, therefore, as my invention, and for whicli I ask a patent, 
is the before described manner of arranging and connecting 
the eight wheels, which constitute the two bearing carriages 
with a railroad car, so as to accomplish the end proposed by 
the means set forth, or by any others which are analogous, 
and dependent upon the same principles." 
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The issue tried in tlie Troy case was, wlietlier the Chap- 
man car was, or was not, like the above theory and mechan- 
ism of Winans. Our issue is, whether the defendants' and 
Chapmans' are alike ; and whether they are both different 
from Winans'. 

We say that they are not like Winans', but are like each 
other. 

The defendants in the Troy case said that Chapmans' was 
like Winans', and the plaintiff said it was not; and therefore 
the whole value of the evidence there, was lost in the im- 
proper manner of presenting the car, as we think. 

It was lost to us, because it was not brought properly to 
bear upon the merits of the case; and it was lost to us, be- 
cause it was misunderstood by the court, jury, and counsel. 

Our position is, that the Chapman car is like the defend- 
ants', and not like the plaintiff's. 

Judge Nelson. — You admit then that the Chapman car is 
not in evidence against the novelty of the plaintitF's invention? 
The ground taken in the Troy case was, that all the essential 
principles in the Winans' patent, were embodied in Chapmans' 
description, and therefore there was no novelty in it. 

Mr. HuBEELL. — If this court takes the view that Winans' 
claim does include our car, then it must include Chapmans', 
which will destroy Ms patent; and our view is, that the de- 
fendants' is as much unlike Winans' as Chapmans' is, and the 
Chapmans' and defendants' are alike, and therefore they nei- 
ther infringe. But it is not for us to presume that the court will 
construe the patent as we do. The issues are entirely diiler- 
ent in the Troy case and this, and the mode of presenting the 
testimony, and the effect to be sought from it, is entirely dif- 
ferent. In the Troy case, the 3ffect sought was to destroy 
Winans' patent by means of the Chapman specification. Here, 
the effect sought is to enlighten the judicial mind, and pro- 
tect the defendants' car hy Chapmans', and show that Wi- 
nans' patent should be construed on its own theory and 
mechanism, and if construed beyond that, it would be too 
broad, and void, 
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Judge Nelson — Well, that is a fair argument. 

Mr. HuBBELL. — It is not a patent which secures the em- 
bodiment of a principle ; it simply secures a particular man- 
ner of connecting and arranging the wheels by the mechanism 
described, and which manner and mechanism the defendants 
do not employ. 

The defendants' principle and physical doctrine is the same 
as stated in substance hy Chapman, in his specification, and 
shown in his drawing, namely : That the axles of the wheels 
shall be held parallel to each other, in a rigid rectangular wheel- 
frame, consisting of two side-pieces and three cross-pieces ; 
that the bearing-points of the wheels, on the vails, shall be 
equally distant from each other ; that is, equal to the guage 
of the track. These axles, being thus held parallel, and the 
wheels square, the axles are always, as near as may be, 
parallel to the mean radial line between them ; and the 
wheels, therefore, in line with the rails. That these tran- 
soms have each a centre-pivot, transom-plate or centre- 
bearing and side-bearings; and two of them are placed at a 
convenient distance apart, under the body, say about seven 
feet from th eends, laying the weight equally upon both. Hence 
they swivel to suit the curves, distribute the weight, and run 
safely and smoothly, 

I will merely refer to the authorities on the Wood engine, 
which we find was presented in the Troy case, in the same 
manner as the Chapmans' car was. The Wood engine, de- 
scribed in Wood's Treatise, in 1825, is next in order of time, 
and it was printed and published to the world nine years be- 
fore the date of the plaintiff's patent. The plaintiff produces 
John Elgar, with a version of this engine entirely diiferent 
from the version in the Troy case, put forth by plaintiff. In 
that case, the trucks were admitted to swivel on a king-bolt, 
in the middle of the cross-piece ; but his defence was, that the 
wheels were not as close together in each truck, and the 
trucks as far apart, as they may be ; and the engine was there 
alleged to have the extraordinary capacity of lifting itself up 
oif the track into the air, before the wheels would slip to 
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consume the power by velocity. The success with which 
these nonsensical theories and doctrines were advanced in tliat 
defence, by plaintiff, as to that engine, is really wonderful. 
Science stands aghast at the spectacle, and the best of practi- 
cal engineers are confounded at such pretensions. Mr. Elgar, 
the plaintiff's bosom friend, is ready to expound every new 
doctrine, starts another view of the construction, and says 
that when Wood describes a bolt in the middle of the cross- 
piece, to allow the frame and wheels to conform to curvatures, 
he intended to describe two bolts, outside, one at each end of 
the cross-piece, with a transverse motion, like their model, 
which Elgar says is a lateral motion, and which would ine- 
vitably prevent the engine from running on any part of a 
curve. Mr. Elgar is contradicted in this, by the plaintiffs own 
witnesses, in the Troy case, viz., by Mr. Hibbard, Troy case, 
p. 88, and Peter H. Dryer, Troy case, p. 89. Both these wit- 
nesses contradict Mr, Elgar. Mr. Hibbard, plaintiff's witness, 
p. 88 defendants' print of Troy case, and p. 94 in Appendix 
A, to plaintiff's evidence, says: " I find in the treatise and 
drawing the two trucks are connected with the frame or body 
by bolsters or Jdng-holta, as in the model. By divesting the car- 
riage described and represented in Wood's Treatise of the 
cog-wheels and apparatus, the obstacle to the free motion of 
the trucks would be removed." There, one of the plaintiffs 
witnesses testifies that it has king-holts, which is a contradic- 
tion of Mr. Eigar's evidence. Peter H. Dryer, page 89 de- 
fendants' print of Troy case, and p. 96 of plaintiff's Troy 
case, in Appendix A, says : " 1 understand the description and 
drawing in Wood's Treatise. I do not consider that a prac- 
tical locomotive carriage could be made from the drawing ; 
there are two trucks, the inner axles being connected by a 
cog-wheel ; the motive power connected with the inner wheel ; 
the free motion of the trucks would be impeded by the 
meshing of the cogs. There would he considerable strain on 
the king-bolls." " On the king-bolts ! " Now, Mr. Elgar says 
that it has no king-bolt. He goes on to say : " The amount 
of the strain would be the whole leverage i'rom the king-bolt 
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to tile cog-wlieel." This witness, tliereforej also contradicts 
Mr. Elg.ir. 

I will now refer to tlie defendants' witnesses, to prove the 
principle and essential arrangement and construction of the 
defendants' car to be embodied in this Wood's engine of 1835. 

John Edgar Thompson, defendants' No. 3, pages 1, 2 — 
folios 4, 5. 

George W. Smith, defendants' No. 3, pages 73, 7G — folio 
292 ; page 7-5 — folios 298, 303. 

Wm. J. McAlpine. defendants' No. 3, page 94 — folios 375, 
37G. 

Walter McQueen, defendants' No. 3, page lOt — folio 402. 

George S. Griggs, defendants' No. 3, page 106 — folio 424. 

All these witnesses contradict Mr, Elgar. 

Mr. Hibbard and Mr. Dryer, two of the plaintiff's wit- 
nesses, as well as the witnesses on the part of the defendants, 
put exactly the same construction on the Wood engine that 
we do, as regards the Icing-boh; and it was not presented, in 
the Troy case, in the same light in which we think it should 
have been presented. We are of opinion that it should have 
been presented in the same view as we present it here, and 
as we have presented Chapmans' car here ; subject, however, 
to the same effect of invalidating the patent, if the court put 
a broader construction on the plaintiff's claim than we do. 

TitEDGOLD CAR. 
The next defence to which I refer is the printed publica- 
tion: 

"A Practiciil Treatise on Rnilroads and Carriages, ^., i^. By 
Thomas Tredgold, Civil Engineer, Meaner of the Institution of 
Civil Engineers, ^v. Frinled in London, 1825," 
This is the next work in point of time on which we rely, 
and particularly the following parts of the publication ; 

[Page 93 of Tredgold.] " Carriages for common rnilroads are 
made strong, to resist the shocks they are exposed to at every 
change of velocity; and itis necessary to make the jMrts, which 
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come in contact, solid pieces, extending a little more than the 
length of the body of the carriage, and hooped at the extremi- 
ties, to prevent splitting; but carriages for passenga-s, and lor 
various kinds of goods, must be provided with springs, to re- 
duce the force of these shocks," 

[Page 94.] " Small carriages must obviously be both 
heavier and more expensive, in proportion, than large ones. 
But as the atress on a wheel must be limited on a railroad, 
we cannot much enlarge the carriages without adding to the 
number of wheels.''' 

Eight-Wheeled Carnages. 

" When a carriage has more than four wheels, the hodij must 
be sustained, SO that iis pressure may be divided equally among 
the WHBEts. In the case where eight wheels are applied to 
support one body, if the body rests upon the wheel-jrame of each 
set of /our wheels, in the middle of its length (see fig. 26, plate 
iv), and is connected with those frames so as to allow the 
greatest possible change of level on the rails, it is obvious that 
each wheel must bear an equal pressure." 

[Page 95.] " The load on each w&eZ must be limited to suit 
the strengh of the rails ; it will seldom exceed two Urns 
on a toheel, nor be less than half a ton. The size of the axles 
may therefore vary from twenty-two inches to thirty-five 
inches. Perhaps the most advantageous load will be about 
one and a quarter tons on each wheel, which will require an 
axis of three inches diameter," 

[Page 179.] " Plate iv. fig. 26, a diagram to show how a 
wagon may be made with eight wheels, so that the stress of 
each wheel on the rails of a railroad may be equah The body 
of the wagon rests on the wheel-frames at A A, and is con- 
nected to thera by an axis, on which the frames lum, when, 
from any inequality, the axis of the wheels are not in the 
same plane. [See page 94."] 

[Pages 12, 13.] " The Helton railway is one of the princi- 
pal ones." In some parts near the Staiths we observed malle- 
able iron rails, in fifteen feet lengths, supported at every three 
feet. (See figs. 9 and 10.) They are three and a half inches 
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deep,in the middle, between the supports, and two and a quar- 
ter inches in breadth, at the upper surface ; one yard in length 
weighs about 2S lbs. 

" The wheels of the coal wagons are two feet eleven inches 
in diameter, with ten spokes, and weigh two and three-quar- 
ters cwt. ; and their axles are three inches in diameter, and 
revolve in Jixed bushes." 

" The weight of the engine is about eight tons. (See fig. 
2, plate 1.)" 

'* The boiler is supported on the carnage by four fioating 
pistons, which answer the purpose of springs in equalizing the 
pressure on the wheels, and softening the jerks of the carriage." 

[Pages 118, 119, 130, 121.] " The extent of land required 
for a railroad must depend on the breadth and number of the 
tracks. The breadth of the track has rather been determined 
by opinion, than as a question arising out of the circumstances 
of the case. But it must be obvious that the breadth of the 
track ought to have some relation to the height of the load, 
in order that the carriage may be always in stable equilibrium 
on the rails; and in railroads there is another circumstance 
to be considered — the pressure on the rails should not be ma- 
terially altered by any slight depression of one side of the 
road. It may be taken as a general rule, for the width be- 
tween the rails for carriages traveling at a greater speed than 
five miles per hour, that the centre of gravity should not be 
higher in proportion to the breadth between the rails than as 
1 is to 1^, but they are often so constructed as to be equal, or 
nearly equal, to the breadth between the rails ; and with this 
proportion, in slow motions, no ill consequence may probably 
occur; hat in mpid motions, the centre of gravity must be 
kept at least within the limits we have mentioned, or there 
will be much risk of the carriage being overthrown by a very 
small obstruction. On a common road, the great resistance 
at the surface of the wheels, and the force of the moving 
power, tend to keep the carriage from upsetting; but on a 
railway, the smallness of the moving force, and little in- 
crease of resistance to the wheel which takes the stress, ren- 
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der them insufficient to balance the momentum the carriage 
acquires by striking on an obstruction ; besides, the connec- 
tion of the moving force is not so favorable for drawing the 
carriage back to its position. All these circumstances demand 
the serious attention of the engineer who has to conduct a 
railway, where the carriages are to proceed at the rate of ten 
miles an hour. The width between the rails being, therefore, 
dependent on the height of the centre of gravity of the 
loaded carriages, and this again varying with the nature of 
the load and the velocity, it will be obvious we cannot do tet- 
ter than make the breadth between the rails such that, by 
disposal of the load, the centre of gravity may be kept within 
the proper limit in either species of vehicle, whether swift or 
slow. And it would be desirable that the same breadth and 
the same stress on a wheel should be adopted in all railways. 
We would propose four feet six inches between the rails for 
heavy goods, and six feet for light carriages, to go at greater 
speed." " In all railroads, it is necessary that there should be 
passing places at certain parts of the road, and in single 
tracks they should be very frequent." 

[Page 127.] Example. — " If the distance of the supports 
be three feet, &c." 

[Page 130.] " If the distance of the supports be three feet, 
&c." 

[Page 126.] " The distance beltaeen the wheels of the carriages 
should be stick that the unsupported part of a rail should have to 
carry only one wheel" 

[Page 101.] "In proportioning the body of a carriage, it 
should be kept in view that the load should be as low as pos- 
sible." 

[Page 173.] " For carriages on springs, and steam carriages, 
consider the stress, &c." 

[Page 174.] " Where the heaviest carriages are on springs, 
or floating pistons, two-thirds of the actual load On each 
wheel may be considered the stress on the rails for ordinary 
purposes, &c." 
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[Page 12.] " The Helton railway is one of the principal 
ones." " The rails of the straight parts of the railway weigh 
61 lbs. each! but this was found to be too slight for. the 
curved parts ; therefore, the strength of the latter has been 
increased, &c." 

[Page 135.] " When a considerable degree of curvature is 
given to a railroad, the rails of the outer curve should have a 
slight rise to the middle of the curve ; and the rails should 
be stronger in a lateral direction in both lines. The object 
of making a slight ascent to the middle of the curve of the 
outer rail, is to counteract the tendency of the carriage to 
proceed in a straight direction, without its rubbing so forcibly 
against the guides, as we have observed in cases where roads 
have had a considerable curvature." 

[Pages 42, 43.] " It often happens that a great part of the 
resistance of the rails arises from the lateral rubbing of the 
guides of the wheels; therefore it is desirable to give the 
wheels a tendency to keep in their path, with as little assist- 
ance from the guides as possible. For edge-rail carriages, 
this may be accomplished by making the rims of the wheels 
slightly conical, or rather curved, as shown in iig. 24, The 
carriage will then return of itself to its proper position on 
the rails, if it be disturbed from it by any irregularity." 

The car shown in the diagram, fig. 26, is about eighteen 
feet in length ; and hence the wheels, under the rules laid 
down, are correct, as there shown, at an equal distance apart 
on the rails. 

If the car be made longer, or a longer body be placed on 
the same trucks, the same rules, to attain the same expressly 
required conditions and results, will cause the wheels to 
remain the same distance apart in the trucks, and the trucks 
to be placed under the ends of the body, the same distance 
from the ends ; and, conseguentlij, the trucks to be further apart, 
proportionate to the increased length of the body, such as 
demonstrated by the long body, A 2. 

Tredgold cannot be considered as intending always, or with 
longer car bodies, to place the wheels at an equal distance 
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apart. He expressly states his object to be, to divide the 
pressure equally among the wheels,. so that it shall be about 
two totis, or, perhaps, most advantageous, " about IJ tons on 
each wheel." He requires both the body of the car and the 
load to he low, so that "the centre of gravity should not he 
higher, in proportion to the breadth between the rails, than as 
1 is to 1^." [Page IIS.] 

On a four feet eight inch track, this would make 
the height to the centre of the load about 3 feet. The rules 
laid down, and the ordinary height of wheel in use at the 
time, show the diagram to be in the proportion of a car 
about 18 feet long; and to preserve the same application of 
the rules, laid down in a longer car, would require the some 
trucks equally near the ends of the longer body, and having 
the, consequently, greater distance between the trucks alone, 

To suppose the diagram to represent a car 60 feet long, 
would make the body about 15 feet high, and the wheels S 
or 9 feet in diameter, on a 4 or 8 or 6 foot track, which 
would be ridiculous, and violate the rules of construction, as 
to height of load, weight and arrangement of wlieels, which 
Tredgold lays down. He never iniended to place the wheels 
at an equal distance apart on the rails, in a car as long as 40 or 
GO feet. He shows ajn-actical car, 18 feet long, and the same 
tnidcs, are to be used with longer bodies, when required. The 
rules he lays down, as to the height of the body and load, 
the position of the wheels on the spans of tlie rail, the 
division of the pressure in tons among the whei-h, to relieve 
the rails of too much stress on a wheel, the proportions of 
his diagram, &c., all show this. 

Also, a car body, 40 or 60 feet long, with trucks holding 
wheels at an equal distance apart, would have the trucks bo 
heamj and large as to be in direct violation of his purpose, of 
having but little stress from each wheel on tlie rail, and of 
running on a railroad, as generally built. His rules and 
instructions, laid down, are the practical rules now followed 
in building and using the eight-wheel car; and they are not 
changed, whether the ca* be IS, 20, 40 or 50 feet long. His 
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diagram shows a car about 18 feet long. Putting a longer 
body on the same trucks, under the same rules, does not alter 
the principle, essential arrangement and construction, nor tiie 
operation. The same eight-wheel car is now used, from 15 
to 50 feet in length, for carrying diilerent articles, or objects, 
animate and inanimate, such as wood, water, freight, live 
stock and persons. 

In consequence of intimations heretofore thrown out by 
the court, I will further refer to the Tredgold car, very briefly, 
in seven propositions. 

It is fully proved on behalf of the defence, and model A 
is the representation of it ; it is proved by thirty-seven of the 
defendants' witnesses as the car described in Tredgold's 
Treatise, published in Loudon in 1825, a period of nine years 
-before the date of the plaintiff's patent. 

The court will understand that we present Tredgold in 
the same manner that Chapman has been presented ; subject 
to the construction placed upon the piaintift''s patent by the 
court. The propositions are : 

1st. Tredgold describes an axis to each wheel-frame, and 
two of these wheel-frames of four wheels each. 

2d. The car be describes is to run on a railroad, and is 
represented in sketch as a known principle. 

3d. Query, What was a wheel-frame of four wheels, with 
an axis for a railroad car, before the time that Tredgold 
wrote— 1825 ? 

4th. In 1814, Chapman describes and shows it as con- 
sisting of two side-pieces, and three cross-pieces ; central 
and also side-bearings, and a vertical pivot, or king-bolt, or 
axis, as it is called. 

5th. This, then, is the same wheel-frame, of four wheels, 
described by Tredgold, with a central bearing alone — as he 
shows — which divides the pressure equally among the wheels, 
and conforms to any change of level, — both on the straight 
track and tiie curves — one set of wheels being shown under 
each end of the car. 
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6t]i. The railroads of that day, 1S25, were more curved 
than the railroads of the present day; as shown by the testi- 
mony of John Edgar Thompson and Geo. W. Smith, and 
expressed by Tredgold himself, on pages 135, 15S. 

7th. It is drawn by a chiiin coupling, from the middle of the 
end of the body ; the same as shown in the drawing, phite 

I, figure 1, in Tredgold, — that being the only mode shown 
to draw cars in trains. 

These propositions cover and show what the car is, pre- 
cisely. 

I will now refer to the witnesses on this point, and give 
the pages and folios that contain their evidence : 

Kames. Defts' Ko. Page. Folios. 

1. Wm.B.Aitken, 2, 5, 17, 18, 19 

8. Stephen Ustiek, 2, 6, 21, 22 

3. Oliver Byrae, 2, 10, 37 to 45 

4. Albert S. Adams, 3, 115,116, 460,401 

5. John Edgar Thompson, ... 3, 2, 3, 5 to H 

6. Wm. Pettit, 3, 13, 14, 49 to 65 

7. Asa Whitney, 3, 14, 16, 56 to 59 

8. John Murphy, 3, 10, 11, 38 to 44 

9. Jacob Schryack, 3, 40, 159, 100 

10. Henry Watermap, 3, 66, 67, 263 to 267 

I I. Wm. J. Ragland, 3, 69, 273 to 276 

12. Geo. Stark, 3, 70 to 72, 281 to 2S6 

13. Chas. B. Stuart, 3, 90, 91, 35S to 361 

14. Geo. W.Smith, 3, 74, 296to299 

15. Vincent Biackhurn, 3, 97,98, 388 to 391 

16. Wm. J. McAlpine, 3, 94, 376 to 378 

17. Geo. S. Griggs, 3, 107, lOS, 425 to 429 

18. Walter McQueen, 3, 101, 403 to 407 

19. James H.Anderson, 3, 119, 473to475 

20. Albert S. Adams, 3, 115, 460 to 4G3 

21. Asahel Durgan, 3, 127, 506,607 

22. Jno. B. Winslow, 3, 122, 485 to 437 

23. Hy. W. Farley, 3, 130, 619, 520 
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Knraes. Delia' No. Page. FoHoa. 

24. Jno. Crombie, 3, 127, 60fj to 508 

25. Wm. C. Young, 3, 150, 600,601 

26. Wm. P. Pavrott, 3, 155, 618 to 623 

27. Chas. Minot, 3, 160, 641 to 644 

as. Godfrey B. King, 4, 80, 81, 302 to 306 

29. Conduce Gatch, 2, 22, 23, 88 to 92 

30. Jno. C. A. Smith, 2, 25, 99 to 102 

31. Isaac Knight, 3, 27, 28, 111 to 113 

32. Geo. Law, 2, 29, 30, 120 to 122 

33. Edward Martin,. 2, 35, 145 to 149 

34. Geo. Beach, 2, 88, 157 to 1 60 

35. Stephen W. Worden, 2, 39, 163, 1 64 

30. L. R. Sargent, 2, 40,41, 169 to 172 

37. Jno. Williinson, 2, 43 to 45, 181 to 194 

Tliese thirty-seven witnesses embrace the three classes of 
the best witnesses, and the best practical men in the country. 
Tlie three classes are : 

1st. Men of education and experts, who understand the 
principles of science, in their abstract character and mechanics, 

2d. Superintendents who have a controlling direction over 
machinery, to say what shall, and what shall not, go on a 
road, and how it must he constructed. 

3d. Men who perform manual labor and make the ma- 
chinery, and know exactly how it should be constructed, and 
the reasons why constructed in the particular mode, and are 
called practical mechanics. 

T have now a few remarks to offer in relation to the pJain- 
tiff's witnesses. To these 37 practical and experienced men, 
the plaintiff opposes 4 witnesses : William C. Hibbard, Jere- 
miah Myers, Lee McComas and John Elgar. 

William C. Hibbard, it appears, is a patent agent, and 
professional expert. He does not state that he ever located 
or constructed a railroad ; he does not explain, or state, that 
iie knows the nature of tiie changes of level in a railroad; 
nor does he say that he is acquainted with the nature of 
railroads existing in England in 1825. He speaks of curves 
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of short radius, at folio 363, of the plaintiff's testimony, as 
being a new condition, which, with more speed, indicated 
wants in engineering that did not before exist, and to meet 
which, is the object of the plaintiff's invention. 

Whereas, we prove tliat the roads constructed before 1825 
were more curved than the Baltimore and Ohio road, and 
roads in this country ; and, therefore, the roads of that day, 
necessarily required the eight-wheel car to have two swivel- 
ling trucks, such as Chapman aad Tredgold describe, and as 
are now in general use; and that the speed is due to the 
locomotives, as improved in power — not to the cars. He 
assumes that the doctrines set out in Winans' specification 
are correct, and forms his opinions on such assumption. He 
knows nothing practically about railroad machinery; and we 
prove by our experienced witnesses, that the doctrines, and 
also the mechanism, of the specification are unsound and 
impracticable; particularly on curves, and at high speed. 

He talks, at folio 369, of the "momentum of the shocks" 
and then gives a computation of their increase of intensity 
■with an mLiease of velocity of the car, when, in fact, a 
fahock has m momcnium, and the velocity of the car being 
increased, tends to carry it over the joints of the rails, with- 
out falhng 01 setthng into the spaces between them, and, 
hence, diminishes the shock. 

A shock Aas a measure <^ force, which is determined by 
multiplymg the weight by the velocity in feet per minute j 
but the shock itself has no momenl-um. 

This Mr. Hibbard. at folio 371, then says: "Tiiesediffi- 
ciiities are remedied by constructing the car in the manner 
lully described in Winans' specification;" and then he follows 
the substance of the specification, as to placing the wheels 
close together, and the bearing carriages at a remote distance 
from each other; and adds, among them, the application of 
the tractive power to the body alone, as vitally essential, in 
his judgment, to the proper construction of an eight-wheel 
car ; while the fact is, that the specification does not describe 
any mode whatever of drawing the car; and really intelligent 
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engineers, who do know how the eight-wheel car is and 
should be constructed, describe the same, both in its con- 
struction and action, and demonstrate it to be different from 
the specification of Winans. At folio 3S5, he states that 
those conditions of speed of transit, or curvature of road, have 
not come to liis linowledge from the boolis, or any other 
source — by which the invention of the plaintiff was required — 
the truth being, that the Tredgold book, itself, is indexed 
" curved roads," pages 135 and 138 ; and the pages referred to, 
both contain descriptions of curves and allusions to increase 
of speed ; and all the roads in England, at the time, were very- 
much curved, as proved hy Mr. Thompson and Mr. Smith, 
and steam engines of different degrees of power and speed 
in use on some of them, thus making his ignorance and want 
of discrimination that improvements in locomotives gave the 
increase of power to draw the same cars at higher speed, and 
bis carlessness in not examining the book, a basis for an 
opinion in a matter of such vital importance as this. At folio 
3S6, he gives his opinion, or the appearance to his mind, as 
he states, that the invention of the plaintiff was for the pur- 
pose of remedying certain defects in the movements of cars, 
while those before existing were for the purpose of remedy- 
ing a defect in the strength of the rails, and that ikis is a broad 
dutinction between the invention of the plaintiff, and those be- 
fore existing. 

And Mr. Hayes, also the plaintiff's witness, swears that the 
wheels are further apart, in the trucks on the Baltimore and 
Ohio road, than stated by Winans' specifications, for the pur- 
pose of dutrihuting the weight of the bearing cars on, the rails. 

Thus, one of the plaintiff's witnesses, giving evidence, 
upon practice, contradicts the other, giving evidence upon 
the theory of the specification. 

I must remark, further, that with regard to the latter part 
of Mr. Hibbard's opinion, it would be the work of a life-time, 
left unfinished, to find out how aniiiveiuion in a car can con- 
sist in the purpose of remedying a defect in the strength of the 
rails. The invention, I believe, is generally, and so far as I 
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know, considered as continued in the meclianism of tlie car, 
to eftect the purpose by means of the operation or principle ; 
and the judgment of the effects of inexperience, or maniiest 
want of common knowledge of the subject, such as Mr. Hib- 
bard's, ibuoded on a limited conception as to purpose, — and 
assuming the doctrines of the specification to be true, with- 
out actual experience and knowledge — certainly is not expert 
evidence, on which a court can rely, as against thirty-seven 
practical, sensible men, on the same subject- Mr. Hibbard's 
remarks, in his testimony, on the vital importance of draw- 
ing the car by the body, seem to be founded on a misappre- 
hension, on his part, that Mr. Wiiians' patent secures to him 
this mode of drawing a body with trucks under it ; while the 
fact is, as appears by the specification itself, and from the tes- 
timony, that no mode whatever of drawing or moving the 
car is described or claimed by Mr. Winans, 

With reference to Mr. Myers, the plaintiff's witness, he 
states that cars could be constructed from the plaintiff's 
patent, without stating the construction, or conditions, or 
principle, in terms. It is therefore impossible to determine 
what is in the mind of the witness, as to construction, ar- 
rangement or principle. He is one of the class of experts 
who offers to decide a matter, without giving the basis of 
reasons and considerations upon which his conclusions de- 
pend j and hence, his declaration cannot be examined and 
weighed by the court. He gives a profuse sprinkling of scat- 
tered and incoherent extracts from different parts of Tred- 
gold's book, taken from entirely different headings, on differ- 
ent subjects — and finally takes up half of the description of 
Tredgold on the eight-wheeled car — that part on page 94, 
omitting that on page 179 — and declares that he cannot find 
stated, in said treatise, any object or purpose for which the 
plan of the car described in said letters patent would be par- 
ticularly useful. This shows at once that he perverts the 
true construction of the Tredgohlcar, as described, from its 
legiliniate purpose. While in fact it is expressly stated on 
page 179 — the part which he has omitted, taken in connection 



ityGoogIc 



108 ARGUMENT OF 

with page 94, and the diagram, as to run on a railroad, &c. 
Such a witness as this, as an expert, who avoids and per- 
verts the examinations of the article, subject " eight-wheel 
carriages," in Tredgold, can have no weight, as against prac- 
tical men. He is contradicted in his statement that eight- 
wheel cars, constructed and arranged after the plan of a Bal- 
timore car, at Philadelphia, and as directed in said letters 
patent, were placed on the Boston and Providence railroad. 

Tile Philadelphia ears are proved to have originated at 
Philadelphia, and to have been successful from the com- 
mencement ; and the officers of the Boston and Providence 
road — Mr. Lee and Mr. Griggs — prove that no such car, as 
described in Winans' specification, was ever put upon the 
road. 

So much for Mr. Myers. He pretends to examine Tred- 
gold, as to eight-wheel cars; and, after hopping about on to 
six or eight distinct and different subjects, fiualty ends by 
finding half of tlie description on the subject, and then states, 
or implies, that no such purpose is there expressed as the 
ordinary purpose of an eight-wheel car to run on a railroad. 
He says that he built cars like Winans', and does,«o( describe 
the machinery; and is contradicted by the engineer of the 
Boston and Providence road as to his statement concerning 
cars on that road. 

In the investigation of a question like this, it is the ma- 
ckhmij that is to be examined. The mochmery is the subject 
of a patent ; not the purpose, and not the principle, incidental 
to the machinery; and where a witness like this omits to 
give the construction of the machinery altogether, he is not 
entitled to any consideration whatever from this court on the 
subject of this suit. 

Lee McComas is the next expert of the plaintifi'. He says 
that bis business is that of a pattern-maker and machinist; 
that he has been employed as such for the last 2-3 years ; but 
by whom, or where he has been employed, is concealed. 

Is he not Ross Winans' pattern-maker? 

Mr. Latrobe. — We admit that fact — that he is. 
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Mr. HuBBEiL. — Then it should have heen stilted in the 
affidavit, and not studiously omitted, as there appears. He 
makes up his own specification, at foHo 323, in these words: 
" that is spread over the eight wheels, each wheel hearing its 
share of the load, provided the load be properly divided ;" and, 
from this, makes the plaintiif's black model. 

No such condition or purpose is stated in the Tredgold 
specification, as to the ei^ht-vfheel car. It is only stated as 
to the six-wheel car ; and hence, this model is made for a 
purpose, and from a specification, not contained in the book. 
It is an intentional perversion, and entitled to no reliance 
whatever. 

The next witness is Mr, Elgar. Neither does he state 
how he is employed. Is he not in the employ or pay of the 
plaintiff? 

Mr. Latrobe. — ^No. tie is an engineer, and surveys gen- 
tlemen's country seats to put down water-rams. He is a 
surveyor. 

Mr, HuBEELL. — He asserts that car builders cannot do, from 
the whole book, what they themselves testify they can from 
pages 94 and 179, and the other references, and have done, as 
is directed there. 

He describes no " features and advantages," but leaves them 
undescribed, and hence we do not know what Mr. Elgar 

He testifies to a model marked in a certain manner, which 
is not produced so marked, and gives us his conclusions, with- 
out the mechanism on which they are founded. 

It is impossible, therefore, to give any weight to his opinion; 
for the means or channel of mechanism, and the certain as- 
sumed purposes and conditions upon which it was based, do 
not appear for investigation. 

Any man, however ignorant or mistaken, or biased on this 
particular subject under investigation, could swear away 
another's rights, if such testimony as this were entitled to 
weight in a court of justice. 
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These are ail the plaintiff's experts, and we respectfully 
submit that they are entitled to no weight whatever, and that 
we have in ,the case the Treigold car {as we!! as the Quincy 
car, the Chapman ear, and the Alien car) proved conclusive- 
ly to be substantially the same in construction and operation, 
or principle, as the eight-wheel cars built by the defendants, 
before the date of the plaintiff's patent, and before 1830. 

QUINCY CAR. 

The Quincy car is admitted by the plaintiff's witnesses to 
have been in use in 1830. John L. Cofran misdescribes the 
bearing of the bolsters, as being upon and across the truck, 
whereas, in fact, it had side-bearings, as shown in the model ; 
and it is proved positively by the defendants' witnesses, who 
made and used it, as represented by the model before the 
court, to liave been constructed and run on the Quincy rail- 
road, by Gridley Bryant, in the summer of 1839, more than 
five years before the date of the plaintiff's patent; and that it 
and similar cars have been openly and publicly used there, 
continually, until the present time. 

This is proved by four witnesses. 

There are also seven witnesses, as experts, who prove that 
the principle, construction and arrangement of the eight-wheel 
car, built by the defendants, and in general use, and this 
Quincy car, are esaentiaUy the same. 

The plaintiff's experts show that they are incompetent, on 
the subject of railroad structure and railroad machinery, 
And the rights and interests of these defendants, and of rail- 
roads, against which suits are brought, which will be influ- 
enced by a decision in this case, we submit, are not to be 
sacrificed in the courts of the United States by such incom- 
petent, impractical men, possessing and showing not the 
slightest practical [knowledge of the conditions, nature and 
principles of railroad machinery. 

The one of them a professional expert, or affidavit specula- 
tor. An iher of them a surveyor of water-rams, and an old 
acquaintance and bosom friend of the plaintiff, imbued with 
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all the feelings of freindship and all the notions that contact 
with the plaintiff may have impressed upon him. 

Another, the pattern-maker of the plaintiff, and dependent 
upon him for his daily bread ; and the other, an unsuccessful 
car builder, whose ideas are as incoherent and crude as 
the human mind could be on such a subject, possessing 
neither order of thought, knowledge of fundamental princi- 
ples, nor capacity to describe, nor apparent willingness to tell 
the whole truth, and who, as we shall show in another branch, 
has stated that which he ought to know is erroneous, and 
concealed that which he ought to have stated. 

If such men, inexperienced as they are, and circumstanced 
as they are shown to be, are to be rehed upon, as against 
sound, experienced, practical men, trials in courts of justice 
hecome a mockery, and the vested rights of the public at 
large are mere fleeting shadows. 

PLAINTIFF'S WITNESSES. 
The next point to which I wili advert is, the weight to be 
attached to the plaintiff's witnesses ; and here, I am sorry to 
say, ray duty becomes a painful one. Such a tissue of errors and 
contradictions as is contained in the evidence of the plaintifPa 
witnesses, I never before remember to have met with. They 
not only severally contradict themselves, but they contradict 
each other in different directions on the same subject; stating 
things from the plaintiff himself, throughout, which ought to 
have been examined, in order to have ascertained their truth 
or falsity, before affidavits were made in relation to them. I 
propose to examine the testimony of each one separately, and 
to show that things have been stated to be true, which ought 
to have been known were erroneous; that at one time, one 
tiling has been sworn to, and at another time, something else 
contradictory ; that they have testified that they have known, 
or believed things lately, which, some years ago, they testified 
that they did not know ; and to show, also, that they have 
contradicted each other, as to material matters in this case. 
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Tbe first to which I will refer, in this connection, is the af- 
fidavit of Robs Winans himself. On page 3, second para- 
graph, of plaintiff's proofs, he states: "And this deponent 
further says, that on obtaining the letters patent for said inven- 
tion, lie took measures to make it publicly hiovm, and to introduce 
his improvement into general me. He published the speci/ication in 
the American Railroad Journal, a paper published in New - York 
city, having an extensive circulation anunig all parties interested in 
the existing and projected railroads of the country." 

This affidavit was before Judge Conkling, at the last hear- 
ing, and the judge thought that a very wise measure had 
been thus taken by Mr. Winans; and, at that time, we did 
not know that it was unfounded and erroneous. Much reli- 
ance was there placed upon it by the plaintiff, and great 
weight by the court. The motion failed, however, notwith- 
standing. 

For the purpose of investigating the circumstances, with a 
view to ascertain whether such a publication had been made 
in the American Railroad Journal, Mr. Randall, as his affidavit 
will show, very fully, and with much time and care, searched 
the publication, with the rt-sults which his evidence will 
demonstrate. He says: " that he is 43 years of age, and 
resides in Syracuse ; that he is by trade and profession a 
printer and editor, and is accustomed to the examination of 
files of newspapers and printed publications. I have ex- 
amined the files of the American Railroad Journal, referred 
to by Ross Winans, in his afifidavit in this case, for the 
purpose of finding the publication of the specification of his 
patent of October 1st, 1S34, on which this suit is brought, 
and which he testifies was pubHshed in the said American 
Railroad Journal, published in New-York city, on obtaining 
the said letters patent. I very fully and carefully searched 
the said Railroad Journal, in the library of the Franklin 
Institute of the State of Pennsylvania, in the Mercantile 
Library of the city of New-York, and in the office of publica- 
tion of said .Journal, in New- York city, for all the years from 
1S32 to 1847, inclusive, and being through a period of fifteen 
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years, for the purpose of finding said specification published 
therein, but did not find the same, nor any allusion to the 
invention of an eight-wheeled car by Ross Winans; and if 
the said specification, or any publication of Ross Winans, 
similar to it, had been published there, I believe that Iwould 
have found it. Not having found it, after the search I made, 
I am confident that Ross Winans is mistaken in his state- 
ment, and that no publication of his specification of October 
1st, 1834, was made in the said American Railroad Journal. 
The only specification in the said Journal, of a patent issued 
to Ross Winans, is of an improvement in wheels for cars 
and locomotives, to be used on railroads; the date of the 
patent being 1833, and which is published in the volume of 
1834 — this being the specification of another patent entirely. 

"I also searched for the publication of notice of the 
application of said Ross Winans, for an extension of said 
patent of October 1st, 1834, in the volume or file of the Sun 
newspaper, pubhshed in Nevir-York city, in 1848, and that of 
the National Intelligencer, published in the city of Wash- 
ington, in 1818, in the respective offices of said papers, and, 
after a very full and careful search, did not find such notice 
published in either of said papers ; and not having found the 
same, I am confident that the said notice was not published 
in either of them, T also got the owners of said papers to 
examine their books, to see if any charges had been made on 
their respective books for said publication, but they could 
find no charge, and expressed their belief that no notice of 
the kind had ever been published in their respective papers. 
I have no interest in this suit." 

Notice was given to the solicitors on the other side, at the 
time that this affidavit was served, to produce that American 
Railroad Journal, in which the specification was alleged to 
have been published. 

The plaintiff's counsel now, when they find that we have 
proved the assertion of Winans erroneous, say that said spe- 
cification was not published in the work in which Winans 
swore that it was; but, as an excuse, say that it was published 
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in the Franklin Institute Jourriii], in Pliiladelphia, and a 
volume of tliat wovli is producfd for some otiier purpose, I 
believe to show a publication concerning the Helton railwiiy ; 
but there lins been no volume oi' the Franklin Institute Journal 
produced to show that their present statement is true, or that 
Mr. Winans hiid even negligently and unintentionally com- 
mitted an error in his statement- 
Mr. Randall's affidavit proves conclusivly that no such 
publieation was ever made in the Ameriean Railroad Journal, 
and they now admit the fact — and therelbre Judge Coiikling 
was misled. 

Such an erroneous statement as that is inexcusable, to my 
mind. Mr. Winans should have satisfied himself as to the 
fact, by a personal examination of the Railroad Journal, be- 
fore swearing to such a statement. He should not have been 
Bo negligent and careless as to make an assertion like that, 
without first ascertaining that it was correct. 

Mr. Winans further says, that " he procured its adoption on 
the Baltimore and Ohio railroad, where it had been first 
tried, improved and perfected by him ; he then endeavored 
to introduce it on the roads leading from Boston, and one of 
these, the Boston and Lowell, in 18:30, took and paid him for 
the license under which they have since been operating it." 
This also is erroneous; for, in February, 1834, it appears 
that a general assignment of ail the rights he had, or might 
have, was made to the Baltimore and Ohio Railroad Com- 
pany, and there was no express purchase or mention of this 
patent. It had no existence at that time. And we have 
shown, by the testimony of Mr. Schryack, the foreman of the 
■car establishment of that road, tiiat the car described by the 
specification was not adopted on that road. 

Also, the same is shown by the testimony of Hy. Shultz, 
defendants' No. 4, folios 156, 157, 15S. 

Eight-wbeei cars, of some kind, we know, were used on 
that road ; but, the question is, whether they were the same 
as described in Winans' specification ; and the testimony 
shows that they were not. 
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Mr. Schryack's testimony further shows that Wuians' spe- 
cified car Wci8 subsequently tried with cast-iron saddles on liic 
springs ; and even with that addition anrl assislatice, it failed. 

The stateuient that the " Bustou and Lowell road have been 
operating it," is disproved by Waldo Higgiiison, the engineer 
of that road, who testifies that sucli a car has never been on 
the road as the one described in Wininis' specifiiiation ; and 
that four patents were purchased of him, collectively, for a 
thousand dollars. 

Therefore, as no such car as that described in Winans' spe- 
cification was ever made for or used on the Boston and Low- 
ell road, the consequence is, that the company lias nct-cr been 
"operating it under the patent;" aLid the statement of Wi- 
naus, in this behalf aiso, is both equivocal and erroneous. 

Mr. Higginson is also confirmed in his statement by Wm. 
Raymond Lee. superintendent and chief engijieer of the Bos- 
ton and Providence road, defendants' No. U, page 112 — folio 
447. 

Mr. Winans states further, in his aflidavit: "And the chief 
engineer of another, the Boston and Providence, ordered at 
your orator's instance cars upon hia phui, which were after- 
wards countermaaded from want ofconfidence in their success, 
although this company subsequently adopted, and have since 
been using them." 

Mr, Lee directly contradicts such a statement, in the last 
reference to page and folio, where he says, that " No nock 
ordiT as staled by IIdss JViaan^ was ever given at his instance fur 
cars upon his plan, nor for any other jilnn." 

On page 4, folio 4, Winans further adds : " About the same 
time he furnished, for the same purpose, several of his im- 
proved cars" {I infer that the intention here, is to impress 
the court with the opinion that these cars were constructed 
in the manner described by the specification ) " for the Phila- 
delphia, Wilmington and Baltimore Railroad Company, which 
said last mentioned company purchased and paid lilm there- 
for." 
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The testimony of Henry SImltz, defendants' No. 4, folios 
64 to 68 — pages 4a, 44, proves that no such cars, as described 
in Winans' specification, have ever been on that road. 

At folio 165, be says : " In the year 1837, I engaged in car 
building with the Philadelphia, Wilmington and Baltimore 
Railroad Company, at Baltimore, and have had charge of the 
building and repairing here ever since. J have built nearly 
all of the eight-wbecl passenger cars that the Philadelphia, 
Wilmington and Baltimore Railroad Company use, this side of 
the Susquehanna river; and I understand the principles of con- 
struction and action of the eight-wheeled cars in general use. 

" The eight-wheel passenger cars in use have swinging 
bolsters and draw-springs, the trucks are rigid rectangular 
wheel-frames, made as rigid and stiff as possible, and the cross 
bolsters and end pieces are secured by joint bolts. The dis- 
tance of the body bolster from the end of the body brace is 
about seven feet, and the distance from the end of the box 
part about four and a half feet, and from thirty-five to forty- 
four feet in length. The distance between the centres or 
bearing points of the wheels in each truck on the rails, is 
made as far apart as we can get them, in a truck from seven 
and a half to eight feet long; they are further apart than the 
wheels of the Columbus were, and to get them far apart is an 
advantage — it makes the car run easier and steadier than it 
would if they were closer together. The trucks have male 
and female transom-plates, to connect them to the body and 
allow them to swivel, with a body bolt passing through them 
to hold them together. The male and female transom-plates, 
for the trucks to swivel, are in universal use on the eight- 
wheel cars on railroads, and with swinging bolsters on the 
passenger cars ; I have not seen any without them. I have 
examined and understand Ross Winans' specification for an 
eight-wheel car, dated Oct. 1, 1834 ; at least I understand 
what Ross Winans means to describe by it, but it will not 
answer for an eight-wheel car ; a single pair of wheels, as he 
states, would turn right around into the middle of the track ; 
and putting the wheels close together, as he describes, would 
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tend to do the same thing; the springs that he describea for 
coupling the wheels are good for nothing ; they have been tried 
on the Baltimore and Ohio road, and condemned ; they will 
not hold the wheels steady, and if one should break, it would 
destroy the whole truck; coupling the truck with the body 
by a king-bolt, like a common wagon, which he describes, is 
not the way in which eight-wheeled cars are huilt. They 
have male and female transom -plates, and the body-bolt may 
be taken out, and yet the car will run; the body-bolt is a 
security only in the eight-wheel cars ; the swivelling is in the 
transom -plates- There is no attempt in Mr. Winans' speci- 
fication to describe any mode of drawing or moving the car. 
The principles or conditions and construction there set out 
in that specification are unsafe, liable to accidents, and would 
not be suitable for railroad companies to use. I never saw 
his specification before, and have no interest whatever in the 
subject of this suit." Showing, again, that Winans' language 
is both equivocal and erroneous. 

At folio 5, Winans continues: "Deponent says, however, 
that the improvement gradually came into favor; and the 
Newcastle and Frenchtown Turnpike and Railroad Compa- 
ny adopting and refusing to pay for it, a suit was commenced 
against them in the Circuit Court of the United StateSi for 
the Maryland district, in 183S — was most thoroughly contest- 
ed before Chief Justice Taney, and although not resulting in 
a verdict, the jury fajhng to agree, it had the effect of indu- 
cing the defendants to pay to deponent the sum which he had 
demanded before the action was commenced." 

Now, the testimony of James B. Dorsey shows, in defen- 
dants' No. 4, folio 393 — page 77, that he planned and built 
the cars for the Newcastle and Frenchtown road, and that 
"they had rigid wheel-frames for the trucks, well ironed, lo 
make them stiff;" which is essentially ditferent from the car 
described in Winans' specification. 

In regard to the ruling of Chief Justice Taney being in 
his favor, as he states, we have examined it, and we differ on 
the subject ; and although it is a matter of opinion, however, 
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it is set up here with as much assurance as though it were 
expressly and directly on his side ; whereas, as we under- 
stand that opinion, it is adverse to the plaintiff. 

He then states, at folio 9, page 5, in relation to the Balti- 
more and Susquehanna Railroad Company, that "small, 
however, as was the sum claimed by the deponent, the amount 
offered hy them was still less, and as they futly admitted the 
vaiue of his improvement." Mr. ftlcGraw and Mr. Hollins' 
testimony show that that company did not admit that it was 
an improvement. They offered a small sum, or to docket a 
suit at home, where the plaintiff, the witnesses, and they all 
were; but no! .Mr. Winans flees from the justice of the dis- 
trict of Maryland ; he flees from Chief Justice Taney's in- 
structions, and catches Mr. McGraw onamsU to Philadelphia, 
serves a summons on him there, where, on a trial which took 
place, too much reliance was placed on a point of law, and a 
verdict was rendered for the plaintiff, without a trial on the 
merits. 

In relation to the statement respecting one of our most 
able lawyers, and Mr, Winans' counsel, Mr. Meredith, foHo 
10, page 5, it appears from the affidavit of Mr. Tucker, pre- 
sident of the Philadelphia and Reading Railroad Company, 
on page SS of defendant's No. 3, that they do not use the spe- 
cified car, and that " Mr. Meredith was also the standing 
counsel for that company," from which it would appear that 
a friendly arrangement was entered into for the minimum 
sum of $500. Winans omits to set out these facts. 

On page 1, folio 19, Winans further states, "that the de- 
lays herein detailed operated to prevent his obtaining remu- 
neration for Ins improvement, and led him 1 1 apply for an 
extension of the term of his letters patent, under the act of 
Congress in such cases made and provided ; which application 
was opposed, on behalf of the New -Engl und roads hading from 
Boston, by the ablest counsel at Washington." 

The record and files in the Patent Office would have shown 
Mr. Winans that such was not the case. The Boston and 
Providence Railroad Company was the only one represented, 
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as the letter of the counsfl will sliow ; and tlie only objection 
iiincJe by the counsel was upon the point of law, ihsit the chief 
clerk liad no jurisdiction ; and there seems to be a few atfida- 
vits now on file as to Winans not claiming the cars in use as 
being his invention, which were not referred to, at the time, 
by counsel. The statement in Winans' affidavit is put in such 
form, as to lead to the impression ihat lie met witti great op- 
position from all the New-England roads leading out of Bos- 
ton, represented by the ablest counsel at Washington, 'i'he 
New-England roads from Boston numbered sir, according to 
the affidavit of W. Raymond Lee, defendants' No. 3, page 
113 — folio 449, and only one of them opposed, in the manner 
stated. Mr. Winans had access to the record, as well as his 
counsel, and it was his duty not to swear by supposition, 
loosely making a general statement at variance with the facts. 
] will now leave Mr. Winans' affidavit, and refer to his part- 
ner and agent's, Mr, GouJd's, to see what weight it possesses. 

Mr. Gould, plaintiff's proofs, page 10 — folio 35, states "that 
the said cars or carriages, which the said defendants have been 
and are coustrueting and selling, are constructed on the im- 
proved plan, upon the same principle, and similar to the im- 
proved cars or carriages mentioned and described in said 
complaint, and the schedule therein set forth, as patented tn 
said Winans, and combine and embrace all the improvements 
invented by and patented to said Winans." 

Mr. Gouid is the only witness on the question of infringe- 
ment. Mr. Winans himself is proved to have known how 
defendants' cars were built, yet he does not swear that the 
defendants' cars infringe his patent; but that he has been so 
informed by Mr. Gould. It is now proven, by numerous wit- 
nesses, tltat Mr. GQii]il's ji'ilgmnif is erroneous; and it is also 
shown that he is a party in interest in t!iis suit. 

1 do not wish to call in question Mr. Gould's veracity, but 
merely to show the character of the phraseology of his affi- 
davit. The question that we are trying is, wl,e:her the cars 
made by the defendants are on the ssmie plan and princip'e 
as Ihose mentioned in the p!aintifl''a specification; of which 
the court is to judge, and not Mr. Gould. 
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We say, therefore, that as Mr, Gould is an interested party, 
he is disqualified from being a competent witness ; and that 
his is not a proper kind of affidavit, as it expresses a judgment, 
when it should contain detail of mechanical structure. Mr. 
Winans swears that the defendants infringe, only from hear- 
say, which comes from Mr. Gould, and these are the only 
two alleged witnesses on the subject of infringement, the one 
being the patentee, and the other a party in interest, whose 
name should have been affixed to the record in this suit as a 
party, coupled with that of Ross Winans. 

I now propose to make some remarks upon plaintiff's 
witnesses and affidavits in relation to the Baltimore matter ; 
and first, to show from them that Philip E. Thomas does not 
hiow, and in fact does mt pri/css to know, and testify of his 
oum knowledge, as to the machinery on the road, and the cir- 
cumstances connected with it, but simply states his hifffr- 
malion, understandmg and heliff. 

Mr. THOMAS, 
la the Trojf taid Schenectady Case, 7« Iku Case, 

Page 16, oroea-inteiTOgatorj 1 of defen- In plaintiff's proof, 

dante' copy, and page 7, oross-jnteirog- 
atoiy 7 plaintifT's peooS, Bays, in noswer 
to tlie following queatioii: 

" Was there auy ruDoing gear com- John Elgar, Gleim, aud otli^rs of the 
poeed of eight wheels used for banspor- plaintiff 's witnesses, swear, aud the 
tation of (imJer or other articles on said plaintiff's counsel here have expressly 
Kjad before the eonstruetion of the Co- admitted before this courl^ that the 
lumhofl I " eighl-wheel timber cars were on the road 

T» which he aneweis: " Thai none in 1830, ifte year tefere Che Oolumiuswas 
teas tiseii thai he i» aware of," baili. 

In answer to the flth cross-interrog- In plaintiff's proof, page 16, folio 65, 
atorj, he Hays; " That he means to saj, Mr. Thomas aayH: "That as affirmant 
that inspeatiogof the eight-wheel cars, believet, in the year 18SI, and in the early 
he refers to the tuning maehmeij. As part of it, the pUiatiS produced a draw- 
to the body, a oarpentor could do that, ing of a car for passenger Iransporta- 
He refers to the running gear." tiun, consisting of a body longer than 

In answer to cross-interrogatory 8th, the ear body then in nse, and mounted 
he says ; " That be has no reci^lectiott upon eight wheels. Upon thit plan a 
that he ever saw him (Winans) engaged car was afterwards built at the expense 
in the conBtniction of an eight^whoel of the company in Iheir shops; that it 
; affirmunt had other datiet was called the Columbus," itc 
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lo perform, vikick preveiiled him from, 
looking into Wjnmis' matiipiilatioiis." 

In reply W oross-inUn-ogotory 11, At folio 69. "And the p np r s 
hestates: "Tliat lie has no reeolleetion for the eaid Washington b an h w e 
of said Conduce Oatch at all." directed to be built on tbe plan tl e 

I now refer to tlie tenth oroaa-<iueB- plaintiff recommended, and vl b w the 
tion and his answer. plan of those at present in lae on aaid 

Qaesiion. — " Have jou a sufficient ao- road, so far aa this affirmant under- 
qnajntanee with ttieconstriietion of rail- stands and believes ; that tlie Washington 
roD.ii ears, as of the running gear and branch waaoompleted in 1880;andthat 
bodies, to deiigtiate differences of con- tte oonsideration and discufsion, abore 
structian in yarious tinds of eight-wheel referred to, must hafB taken piflce some 
passenger care!" time previous, though tliis affimiant is 

To the tenth cross-inteiTt^atory he not now able to give the esact date of 
answers, " Tlutt he has not." it ; that when the Washington branch 

1. Addilaonal interrogntoiy ; was opened in 1835, as afoL'ceaid, the 

"To what were jour duties, ae presi- ears used upon it were Oiose which, as 
dent of the eaid ooinpany, especially di- affirmant believes, had bean invented 
reeted! Did they extend to the swper- and perfected by said piaintiK" 
vision of the department of machinery, 
or was liat confided to others, and if so, 
to whom was it confided !" To the ad- 
ditional interrogatory by plaintiff, he 
anawers: " That the detaila of the btisi- 
nera of the company were divided into 
departments. The business of the com- 
pany was complieati'd, and ramified 
itself inlfl many different branches. 
Affirmant's duty was to preside at the 
meetings of t/ie board of directors ; to 
receive the reports monthly, and tubmit 
them to the board; to attend to the gen- 
eral financial affairs of the company, 
aitd conduct the correspondence, and to 
have a general superintendenca of its 
eonceruB, To the best of his recollec- 
tion, George Gillinghntn was the siipei-- 
iiitendent of machinery." 

I should violate my feelings oi' respect for tliat venerable 
gentleman, Mr. Thomas, were I to impute to him an intention, 
in the affidavit in this case, to mislead the court. He uses 
the language that he " ftndcrstands and hcUcves," iu relation to 
the drawing which now appears as the smoked drawing, and 
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aa to the construction of the Colunihus and tlje Waaliington 
Ciirs. He testifies in the Troy case that he. has not sufficient 
acquaintance with the construction of cars, to designate dif- 
ferences of construction. He is not able therefore to distin- 
guish between the smolied drawing and the Columbus, nor 
between the Washington cars and the specification ; and his 
he&f as to them, under such circumstances, is not evidence, 
and amounts to nothing against the positive testimony of 
Schryack and Shultz, who built them, that they are essential- 
ly different from the specification- He neeer saw Winans en- 
gnged in the construction of an eight-wheel passenger car, 
and possesses no hiowlidge as to what he was doing. He 
testifies that he does not recollect the timber cars on eight 
wheels, nor Conduce Gatch, showing most conclusively that 
he kncic iiothhg of the maddnei-ij, nor j'nncijial mechanks wlio 
produced it. The plaintiff' himself here proves that both the 
eight-wheel timber cars and Conduce Gatch were there in 
1830, and thus shows ihat his own witness, Mr. Thomas, had 
not such knowledge of these matters of mnchinery and men 
as to make him a reliable witness in this case in relation to 
th em- 
it is also a noticeable fact, on the face of Mr. Thomas' affi- 
davit, that he mokes a clear distinction between his Wii/and 
bis nmemlirtmcc. At (olio (>5, p. 1(5 plaintiff's proofs, he states, 
in referring to matters not involving the issues here, and of no 
importance in this suit, that "the above facts are raaan/ioed 
by him ;" and then he goes on to speak of matters of impor- 
tance in this suit, connected with the machinery, but is first 
cautious to preface his remarks with the words, " that as af- 
firmimt believes, &c.," thus making a marked difference 
between W/Vyand memory. 

He also shows clearly, as he testifies, that he cannot desig- 
nate diffi;renceg in mechanics, or is not possessed of or has 
not cultivated a capacity to discriminate; for he testifies to a 
friction wheel and box, while Winans' patent of 1S2S does not 
descril)e a Imx to the friction wheel, and the box inclosing the 
wheel was in fact invented in 1831. 
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Mr. Thomas' duties were the usual financinl and corres- 
pondiug du lies of a president; he was not a niechiinic, and 
hence cannot discriminate as to dniwings or machinery. He 
possessed no knowledge, in fact, in the Troy case, and lience his 
assertions of undeislandhig and lniitfi\re not evidence, anil win- 
not have weight attached to them in this ciise. 

George Brown is the next of the pliiintitf's witnesses, to 
whose testimony I will call the attention of the court. He 
was the treasurer of the company in fact, and for a short 
time held the nominal position of acting superintendent of 
machinery. He does not swear that he is acquainted with 
machinery. He is a very respectable biuiker; juid has been 
such since about 1809, in the city of Biillimore. There are 
discrepancies and errors in his testimony, and a. general 
insufficiency of mechanical knowledge manifested. 

ffetayf, in the Troy Case, In this Casr, 

Page 1, in answer to intefrogatocies put PJaiiiliff's pi'ooff^ pnije 20, fi>lio '19 : 
by tite plaintiff in person: 

To the aeeond interrogatory, lie an- "Thnthe isacqiiointed withthe plain- 

■wer»: "Thathe 'Aixt^theplitintilf was tif^ and has been sinco on or nliout the 

in theeroployrnentof thesaidBflltiraore year 1828; iix the fall of wliicli year 

and Ohio Railroad Company, and to the plaintiff visited the said eity of Bal- 

asaist Mr. Knight In matters of ma- tireiore, having previoitsly, in »aid year, 

cliinery. Mr. Knight was «liief engi- obtained letleia patent of Uie United 

neer. ffe cannol Jix the dale ; thinks it States, to wit on op about the lltli day 

was in 1829 or 1830, on Winans' return of October, for a friction wheel and 

from England." box." 

5. "Do you knowanythingin regard Atfol. 80. "Tliattheplnintiif entered 

to tlie inlrodiKtiaa of the eight-wheel upon the duties of his said appointment 

car into nse on the said railroad, and (of assistant engineer of nneliineiy) on 

whether the said plaintiff had anything or about thefirst day of June. 188U." 
to do therewith ! State all that yon Folio 78. " Tliat in the year 1831, in 

reeollpot on the subject^ and what op- addition to his duties ns treasiirei'. this 

portunities yon had of knowing any- deponent also acted as stiperintendcnt 

thing ai out if." of machinery." 

To the third interrogatory, he an- 82. " That in the ichiier of the years 

Bwers: "ThatteilkreffaTdtolhsdati he 1830 and 1831, ihe iila^ntiff showed to 

cannot uptak ; butone thinghedistinetly this deponent a drawing of un ciglit- 

recolleuts — that he was the treasurer of wheeled passenger ear, or carriage." 
the company ai«u( Ihattime; and tiint 83. "And a earri^e was after wiirds 

Evan Thomas, Eoss Winans and himself built and put on the road, in the moaner 



it.Googlc 



124 AEGUMENT OF 

■were talking ver ac) nerj nd whe of the year 1B31, and its ca 
ther it was suggest d Ij ieponen by 'was mperinlended b;/ ike plainlif." 
Mr. Winans or Mr Thonae, he cannot 84, "That at different times altera- 
Bay ; but it tv is b iggeeted 1 1 no ue one tions were afberwarde made in said ex- 
of tliem, Auo n uch ta/er ai s ght heel perimental ear or carriage, and pactiou- 
car would be for pa^senqers over the larly in the rnoning gear ; Sut he cannot 
four-wheel ear ani Mr W n n» then noai Mate with certainls what alterations 
went cm to make a drawing of sutl a teere made, bat that each and all of the 
eight-wheel car as he supjosei nouli eaid aferaiio«»were made underthe di- 
answer the purpose rection and at the eu^estian of the 

4. "Look at the drawing mirked plaintiff." 
' Oliver Cromwell No 1 and say who 91- "And this deponent further says, 
ther yon evei saw it before, to the best that a copy of the drawing and plan of 
of your recollection, and when, and whe- tha oar or carriage Columbua, the ori- 
ther it repreaenta the car Colnmbns, as ginal eight- wheel passenger oar or oar- 
yoM Temember it." riage hereinbefore mentioned, is hereto 

To the fourth interrogatory, he an- attached, and marked with the name of 
Bwera: "Thatthedrawing marked ■Oh- this deponent That the taidcopy hai 
ver Cromwell, No. 1,' repreeenla the oar i™n carefuUy examined and compared 
Columbus, which mtneaa aiperintended wi'^ '^ original drawing and plan, arul 
the building of, or Kan bmlding every day the same is eorrect." 
after Winans made the drawing. Depo- /„ Xeoy Case, 

nentgotthe board of directora to have plaintiff's proof, pages 19, 20: 

a ear made after the drawing, as an ex- i ng^ refer to the testimony of Jona- 
periment," than Enight, chief engineer of the Bal- 

To the first cross-inten^ogatory, he timore and Ohio Railroad Company 
answers; "That when Mr. Winansfiist from 1830 until 1842 to prove that this 
came, he brought a plan of Imtion statement of Geoi^a Bionn that Wi 
wheels; but wAcn he come into the coin nans was appointed assistant ensiii er 
patty's emplotfnient, or in what par tieitlar of machinery about the first dav f 
tapaeity, he cannot my," &a. Tuns, 18S0 is erioneoub 

To the fourth crosa-interrogatory he 1 will read the thud ani fo irth inter 
answers: "That after tha drawing was rogatories, wiUi their answers, 
oomplefed, deponent never heard of any g, "Were you chief anginecr of the 
person mentioned as being the inventor railroad, conatrnoted by tlie Baltimoie 
of the eight-wheel car, except Mr. Wi- and Ohio Kailroad Company, during tlie 
MSRB, which thr suggestions of Mr. Euana years 1831 to 1336, both inelueiver 
Thomas, deponent, and deponents father Ans. — " I was chief en^neer for the 
inay have communicated to him in con- Baltimore and Ohio Railroad Company, 
sersation. What ffepoBeni communicated aa atatod in my answer to the first inter- 
to him waa this: thsttheeightiiiheelear rogatory." { i. e. "I was chief engineer 
would be «a/CT than the four-wheel car; of the Baltimore and Ohio Railroad 
and this led to thdr mating a little Company, from the commencement of 
di'awing, of the manner in which they the year ISSO, till the 31st of March, 
eupposedVt could he arranged, in a mde 1842.") 
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way. The first, suggestion to dcpon««i'8 4. " Was the plaintiff, during any por- 

mind were tvro long beams of wooii, in tion of that time, in the service of the 

whieli the wheels were to work siagly; Baltimore and Ohio Railroad Company) 

a plan which was not adopted." If yea, state when, to the best of your 

knowledge, hia engagement commenced 

— and what were his duties in theser- 

Tice of said company." 

Ana. — "The plaintiff returned from 
England to Baltimore, Md., in the year 
1830; and by authority from the board 
of president and directors of said com- 
pany, I, as Ihe chief engineer, appointed 
laid Eoss WlnatiS to be my ajsjjioni ia 
the department of machinery of taid 
companp. The appoitiimetii teas made in 
the year 1831, and I believe look dale 
from thefirtt of that year." 

Tlie court will perceive that in Mr. Brown's testimony, he 
does not show any precise knowledge of either drawings or 
machinery; and wherever he is called upon to distinguish, he 
either says that he does not recollect, or, if he attempts, he 
makes mechanical errors. It is not to be expected that a re- 
spectable banker like Mttl^own, whose mind is on his legiti- 
mate business, would be febie to discriminate either in 
mechanical drawings or in machinery. He speaks of Winans' 
patent for a friction wheel and box. The patent is here pro- 
duced, and it describes a^d claims the friction wheel alone. 
There u no box in it. The box inclosing the wheel was a sub- 
sequent invention. 

He speaks of alterations 5n the running gear in the Colum- 
bus being made, but cannot describe them. He therefore 
cannot know how she was originally, or at first built ; because 
he cannot recollect particulars of structure. 

He swears, in the Troy case, that he cannot fix the date of 
Winans' appointment. In this, he attempts to fix it, but 
makes an error. He states, in the Troy case, that he superin- 
tended the construction oft/m Columbus. In this, he states that 
the plaintiff su^Krintendcd the same. He states that the drawing 
was made in the winter of 1830-31, and that a true copy is 
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annexed of tlie smoked drawing, which he verify fx^Ucves is the 
original. The copy, on examination here, differs from tlie 
smoked drawing in ihe most essential particulars — that is, in 
not having any king-bolts for the trucks to swivel. 

A great error is also made by Mr. Brown as to the time of 
Winans' appointment as " assistant engineer of machinery." 
He says it was about the first of June, 1S30. Jonathan 
Knight, who made the appointment, swears that he appointed 
him Ills assistant engineer ofmHchinery m 1831, to take iffict 
from t/iejirst of the year. It was therefore a Jiune jiro tunc ap- 
pointment ; and although Mr. Brown, and others of the plain- 
tiff's witnesses, namely, Elgar, Reynolds, Thomas and 
Woodvitle, state that Mr. Winans was appointed in Jane, 
1S30, still, the very man who made the appoinlnient, and who 
was the chief engineer of the road, about whose business Wi- 
nans was employed, asserts that it took place iit 1S31, and 
that it dii/id from the first of that year, and thenfi/ie nut in 
June, 1S30. 

The reports of the president and directors of the Baltimore 
and Ohio rnilroad, for ISSf}, made in October of that yeiir, do not 
mention Winans as being engagrfc? in the service of the com- 
pany. Mr. Brown and these olner four witnesses have there- 
fore antedated the appointment of Mr. Win;ins as assistant 
engineer of macliinerj'; for as soon as Mr. Winnns was ap- 
pointed by Mr. Knight, namely, iinlsoi, the reports of that 
year make notice to that effecl, and speak of the manner in 
which he was employed. On page^S of the 5th annual report, 
in the 1st volume of reports of the president and directors 
to the stockholders of the compnny, dated Oct. 1st, 1S31, 
it is stated : " In making tliese experiments, as weli as in the 
arrangement of the machinery, I have been aided by mij as- 
iistants, John lillgar and Ross Winans. Thf Imter gtiiikinan is 
now cttgt'gcd in ^lannhig ihe machintTi/ and ^Murcs for tlut in- 
clined jdaiuis" 

This is signed by J. Knight, chief engineer, the gentleman 
who made the appointment, and wlio of course cannot be 
mistaken, as his deposition is corroborated by the report just 
read. 
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T/iis slnteMfnt also skmvs that Winans ivas NUT cxperimcn/wg 
with the Ciilumbiis, hut that lie was etigtiged in planning the machin- 
erij tinit Jixinrex for tlw inclined planes. 

Mr. Geo ge Brown was treasurer of the company, and a 
banker then and now; financial affairs, therehre, 2)re-oca/]>y 
his mind and r.iemonj, and his testimony or hcllef appears not 
re]ia!)le as to nu-ctianiail drawings or mechanical structure, or 
the circumstances connected with their details of arrangement 
or ftp/jraJiMi' 

] now ask the attention pF the court to the infirmities, con- 
tradictions and discrepancies in the testimony of John E/gur, 
one of plaintiff's witnesses, apparently much relied on by 
him. 

Mb. ELGAR tesUfios, 
In Troy Cose, Inlhii Ca", 

Page 9 tlefendiints' copy, |n^a 12 plniii- Pcge 24, folio 102 ; 

tiff's ]irouf. in tliese words, iu answer 
to itio tliiri] itilcrr(^Htu]7 ; 

"Al>c>ut tiia til Bt of Jiina following, "And this affirmant further enys. 
Rots Winans (etiirnad fmo England, that early in the Bummer of 18S0, tlia 
and einie to Baltimore, and, he be'ienes, said plaintiff produced a plan and draw- 
entefd into the sari'ice of liie company, ing of an eight-wheel paBeenRcr oar, 
and WHBlhBoliief of histimeout at the thiit is, for along hodicd car resting on 
depot of the eiinipany at Mount Clare, two hearing earringes of four wheels 
Some Khnrt time a/ler thh, lif, or tome each ; that he has seen to-day vihal he 
one, he cannot di'linctly nom reodlect, belimet to be the lame dramng, a copy 
showed affii-mnnt n drawing; iirf As of which is hereto annexed, marked 
iUnU U viae a ^u»g man, bg the name 'John Elgar, A,' whieh plan was ap- 
of Crnmaell, who was hniWins or re- proved hy the direefoi'S of said oom|ia- 
pairing the passenger ears. This draw- "Y' ""d a oar ordered to he built ihere- 
ing, lo tite bent of kU rewlle<:lion, exhi- f'-oin, at the said shops, under the direc- 
hited an eiglil^wheel passenger car, body l^"" "^ the plaintiff." 
aD't trunks together; and affiimant «n- Crojiwell himself, at page 4t>, folios 
denla-ul, from general fame, Ihat Ross 20B to 208 of plaintiff's proofis fays: 
Winans was the originator of this draw- "ThatiQthe month o( June. 18.30, 
iug. Affirmant does not reoollect that the plaintiff was engaged by the r^il- 
he had any particular coiivergfltion with road company, as tliis deponent was at 
Eo99 Winans on ihe subject then. Some that time infnrmed, as asnatant engineer, 
time in the year following, to the bent nf to aid in getting up the required niaehi- 
kie recollection, a car, which he tkiiiks nery of the road, and, together with 
corresponded to the drawing, was pui on John Elgar, also an engineer of mnchi- 
the railieay, and tliia car was called the neiy, and the chief engineer, Jonatimn 
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Columbae; hethinis so ^ffirmantroJe Kni^hl^ was fraquentlj nt slid fihops 
in it once to Ellicotts Mill^ that smuTtjet which were situnte at whiti^ known as 
—the summer of 18SI In 1832 affir the Mount Clsre Depit that 'arl^ 
niant left Bdltimore and was engaged tt t/ie year Ibol, George Blown Mq, 
ontheColunibiarailroai!, PennsylvftaLa " then tieasnier of the oomjany, was lu 
In ftiiswer to the fifth iiitcri Ojiatory the can mge miiters' chop and while 
Mr, Elgaraaya: " That he has looted at there, commenced a eonveraation with 
the drawing, marked Ohvei Cromwell, this deponent about the road and tJie 
No. 1,' and attached to the deposition ot carriagea in use thereon ; that in that 
Oliver Cromwell, anil has read the epe- conTeraatioQ he mentioned the name of 
oifioation of the plaintiff's patent He the plaiatif, loAo he taid teas geUing tip a 
does not condder the car Colwmbnt, eVP- drawing of a passenger carriage apm a 
POslNQ it to be truly represented on said ntw and improved plnn, and which was 
drawin^/u'jWerte requaiiim of said >pt- different from any carriage nt fJiat time 
cijiaaion. He thinks the epeciHoation in use; ih&t shortly afteT}i>aTds, and loiihiTt 
eolle for the axies and wheels of each a feat days, a drawing and plaa of an 
truck to be placed OS near ro 65(^4 oMpt US eight-wheeled passenger carriage was 
mail be, to wort freelj; and that each brought to the carriage-makers' shop by 
truck should beseparaled from the other, file plaintij', and handed to thii d/poaeni 
under the body of the ear, as far apart by him, with iasiraclioni that a carriage 
as ike strenirlh of materials and conmid- shtndd be bailt thsrefrom ; that he has 
ence teill adiait ; and on this drawing, the this day seen the same drawing, and he 
laifeli of each truck are farther apart than is poaitire as to its identity, a copy of 
M called for in the ipedficaiion, and the two which is hereto annexed, signed by this 
tmcks are placed nearer t<^ether, or deponent. The da-awing shmes the body 
farther from the ends of the body, than is and the running gear, at the earriage was 
called for in the speeifeation. He thinks hvHt. The draicing wai handed loihhde- 
the differences he has stated are impor- pnnent in the month of February or March, 
taniL Heeannot say that the drawing 1831, and the work upon the body was 
now shown him is the one shown him begnn within a dny or two aflerwnrds." 
by Oliver Cromwell ; but said drawing is 210. " That there was but one drawing 
a fair representation of the eight-wheel and plan," ite. 

CUT Colwohas, as he noic recollects it." Mr. Tiomis, page 1 6, folio 65, plain- 

On page 13, defendants' Troy case, tiff's proofs, saya; "That, asalhrmant 
page 15 of plaintiff's proofe: believes, in the year 1881, and in the 

1. "Inanawertothefirstinterrogatory, early part of it^ the plaintiff produced 
you say yoQ understood that Mr. Wi- a drawing of a car fur passenger trans- 
nans was employed aa an assistant en- portafjou." 

gineer of machinery, in 1830, by the Oeorge Broma says, folio 82 plaintiff's 
Baltimore andOhioKailroad Company; proof; "That in the »!b!«* of the years 
can you say, positiTcly, that he was so I8SO-1B31, the plaintiff showed to this 
employed, and why you have that im- deponent a drawing of an eight-wheeled 
preaaion f" passenger car or carriage." &o. 

To the first cross-interrogatory, he Miehael Glenn says, at page 36, folios 
answers: "That he cannot state it posi- 162, 163, plaintiff's proof: "That the 
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tiyely, but lie underatood from Winans first car that he cvar saw,. fa wbioh the 
that Boon after hia retiira he loat taken name of ' a doiihle-trnei, long-bodied 
into the company's employ — within a car' could be applied, was the eight- 
month, or (wo or three months ; he thinks wheel car, ColiimhuB, the invention of 
he vnd^ataod this from Winam; he the plaintiff, built at the shops herein- 
cannot be pasitJYe about Winaofl being before mentioned, commenced in March, 
an aseistant engineer at that time ; but, 1831, andjaiished on or about the Iff rfirj 
affirmant is positive that he was an as- ofJidy,}S3L That the facts and cir^ 
sistant engineer in ISSl ; he heard If cams a ee conne ted with the building 
namtay »a in 1831, or the tpring o/ of ta d ar C luoibua, are as follows: 
1833, and he heard the chief engineer hat, d r g the mon h of FehruaTy. pre- 
Jonathan Knight, say that Mi-. Winans "^S '^ commet canent of laid car. Co- 
was his assistant engineer of machinery i »>^ ' or al out that tme, this depo- 
Affirmantwns at that time assistant en nent hea d tt spoken of, in the shop 
gineerofmadiinery; and when Winans vhere h ^o kpi, that the plainlif was 
first eame tiiere he thinks Winans was gsUing tip a new Und of car, and that a 
as^silng affirmant, and both of them plan or drawing, on paper, showing tba 
assisting the ehief engineer ; a,id shortly invention, would be brought to the shop 
ie/oi-8 Ae !«»( (o Pennsyimmia he heard '<< » few days." "That, Kiikiv afm 
Jonathan Knight say that Winana was ^3' "f^ ^^'^^ deponent heard that the 
his principal aaaiatant engineer of ma- plaintilT was getting np a new Mud of 
chinery." *"''' Iheplaialif brought to the shop a 

„ ,,Ti a 3'3 4.1. .^ pl'^" ordrawing, showing a siite eleva- 

8. "Howoftendidyouaee the draw- *; , . , . . 

... , , tion of an eisnt-wheel passeDirer car, 

ing, which you say was shown yon by 

Cromwell, of the car Columbus, and do 
you know that the running gear of the 
Colnmbns was built after that drawing!" 
To the eighth erosa-interrogatory, he 
answers: " T hal he dMS styt recollect to 

, , , ., , . ,, possession, in this case says, folio 1U4 

have looked at smd drawmg more than ' . . 

„ t J ir a plainfiff'a proof: "That the said draw- 

ONcK. Ho may have done so. He does f ' , . „ 

, ^, / ^, . - ,, ing was ofiea seen by this aifirniant, in 

«ot hiov) that the running gear of the " , ■'•. ^ ^ ■' ^ 
_ , , I -J, A .1 , j^ ■ « ope" ^'e "^^ t"« ™op of Mr. Cromwell, 

Oolimihve wm buut after that drawing." ,.,,., , . ,. 

mi 4. J I D o. 11 -while the said car was building, ti'- ■" 

The report of James P. Stablee, en- ''' 

perinten dent of construction, dated Sep- 



John Elgar, also, who testified in the 

„ Troy case that he does not veoolleet to 

have looked at aaid drawing more than 

e, and tliat it then was in Crommflte 



the spring of 1831. The dravri 



temberSO, 1833, p^e 102 of 6th anniial 
report, voiumea, states: 

"I feel bound also tt> acknowledge 
the important aid deriyed from John 
E!gar, engineer of machinery, who hat 
6ewi engaged in saperintending the con- 
struction of t!ie tarn-outs, from the eom- 
mencemeni of the aorh ■until July last. 

" The superiority of his improved 
tnrn-out (a drawing of which was given 



<d coaiKCled vrilh so 
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in the last annual report) over any other 
ae yet in nse, and his indefatigable exer- 
liOHi in bringing to its preKit perfiction 
tkis itnporlanl impTOifetneTit iutheJnachinery 
of the BnltimorB and Ohio railroad, 
deserve the highest eonimendation. 

" Much credit is also due to Amos 
Farquhar and Ron IKin^ns, for the very 
efficient nianner in wJiieh their serviees 
were rendered during the months of 
October and November, 1881, in the 
ftrocuremejit of -maleriah and ths ereWton 
0/ (Ae rfamicfi for the machinery at the 
inclined planes. 
"Signed, 

" Respectfully, 

■'James P. Stablec" 

This Mr. Elgar, in his testimony in this case, states that 
he had the superintendence of the department, including the 
work-shops, and he " gave his directions, for the construction of 
machinery to be put on the road, to said Gatch." What were his 
directions, and to wliat machinery did they refer? He is proved 
by the reports to have heen engaged personally, from the 
commencement of the work, to July, 1832, with his lum-out ; 
and the fair, legal inference therefore is, that his directions re- 
ferred to patterns for this, his invention, the object of his 
" indefatigable exertions," and primarily, if not almost exclu- 
sively, occupying his mind. While Winans was planning 
machinery for the inclined planes, and experimenting to im- 
prove his friction wheel, Elgar attempts to make it appear 
that Winans was experimenting on the Columbus; he says, 
" that he has been familiar with the said experiments since the 
building of the Columbus, and the several cars known as the 
Winans eight-whee! cars, upon plans which, though differing 
from said car Columbus, were built with a view to improve 
the idea attempted to be developed in that car, as hereinbefore 
mentioned. That the said cars, and each of them, as he fully 
fie/ieues, were the invention of said plaintiff, andwereso spoken 
oi at the time of their construction ;" " that he left the service of 
the said company al>out the first of July, 1832, and entered that 
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of the Columbia Railroad Com^mj, of Penn-n/lmnia, in which 
service he remained about two years." 

It is proved by the reports, and the witnesses on both sides, 
that the Winchester, Dromedary and Comet were constructed 
in 1833-34, and were all in use in the summer of 1834. Mr. 
Elgar had been absent in Pennsylvania; yet he professes to be- 
lieve that he has the capacity to discern, from the State of 
Pennsylvania, minute particulars as to plans, persons, remarks 
and mechanical changes, if any, going on in the workshops 
at Baltimore. Such pretensions or assumptions are incredible. 
The report of Oct. 1, 1S31, by Mr. Knight, speaks of the man- 
ner in which both Mr. Elgar and Mr. Winans had been em- 
ployed, the experiments that they were engaged in, and yet 
nowhere, in any of said reports, is there the slightest allusion 
to Conduce Gatch's car, " Columbus," and not the slightest 
pretence that Ross Winans had either invented or was en- 
gaged in experimenting on that or any other eight-wheel car. 
Had he been thus occupied, a report which narrated the 
doings of Mr. Elgar and Mr. Winans would certainly have 
made, at least, allusion to it; but such a structure as an 
eight-wheel car is not even hinted at, and yet both sides of 
this case admit that the " Columbus" at that time existed, and 
the newspapers of June and July, 1831, speak of her as *' a 
capacious new car, on eight-wheels." 

Mr, Elgar, signing himself " assistant engineer," makes a 
report, dated 30th Sept., 1831, at pages 100, 101, 102, of the 
6th annual report of the Ist volume of reports, and addressed 
to Jonathan Knight, chief engineer of the Baltimore and Ohio 
road, in which he names experiments, made in connection 
with the motive or steam power, and the machinery of the 
road ; but he does not make the slighest mention of experi- 
ments with eight-wheel cars by Winans. 

If what Mr. Elgar states in his affidavit be true as facts, not 
as his belief only, why did he omit it in his report of 1831 ? 
And more especially, why, as he and Mr. Knight were in the 
habit of reporting all that Mr. Winans did ? 
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Mr. Wiiians' name is expressly connected with certain ex- 
periments, specified in these reports, to show how the chief 
engineer and his assistants were engaged ; but strange to say, 
if these be true statements in. fact, not a syllable is lisped, not 
a "Word uttered, which would imply that they had even no- 
ticed that an eight-wheel car was on the road, or which would 
compel or even suggest the inference that he, Winans, was 
making improvements on the eight-wheel car. 

Also, the fact is shown that Mr. Elgar himself was engaged 
in making experiments with chilled boxes of his invention, 
and other matters which are here enumerated, displaying an 
intention to show how their time and minds were occupied; 
yet neither he nor Winans appear connected with, nor take 
any notice of Gateh's eight-wheel car. 

In the report of James P. Stabler, it is further shown that 
Ross Winans, in the months of October and November, was 
engaged in procuring materials and constructing the chambers 
at the inclined planes. He had been previously during the year 
engaged in planning and constructing the muckinery itself, and 
now we find him constructing chambers at the planes to apply 
the machinery. The occupation of Mr. Elgar and Winans, 
during 1831 and 1832, is fully shown by the reports made at 
the time, and by our testimony ; and hence Mr. Elgar is direct- 
ly contradicted in his asserstions as to Winans inventing and 
experimenting with the eight-wheel car. 

The plaintitf's counsel have said that Mr. Elgar's statement 
in his affidavit, p. 24 plaintiifs proofs, just now referred to, 
carries the invention hack to the summer of 1830. But we 
have already shown, by Mr. Knight's testimony, that Mr. Elgar 
is mistaken as to the date of Winans' appointment as assist- 
ant engineer; and if he be mistaken as to one date, the 
strong probability is that he is also mistaken in relation to 
the other. 

In his affidavit in this case, also, he states that the plaintiff 
produced the plan ; and that it was often seen by him, in open 
view, at Cromwell's shop; and that the drawing auA car are as 
familiar to him as any ei'mt connected with said road. While in 
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the Troy case he swore that he thought it uxis CromieeUwho 
showed him the drawing ; i\iai\i&\ia.A no conversation with Winans 
on the suhject ; that he did not recollect to have looked at the draw- 
ing more than oxoe ; and that he did not /mow that the running 
gear of the Columhua was built after the drawing. 

And Cromwell himself, in this case, page 45 — folio 208, 
says : " T/tat the drawing was handed to this deponent in the month 
of February or March, 1831, and the work upon the body was 
begun within a day or two afterwards." Mr. Thomas, Mr. 
George Brown, and Michael Glenn, who are plaintiff's wit- 
nesses, and also all the defendants' witnesses, fix the first 
production of a drawing, in point of time, in the latter fart of 
February or earhj part of March, 18S1. 

That Mr. Elgar is wrong in the date, both in the year and 
time of the year, as to the first production of a drawing, is 
clear, both from his testimony as to seeing it only once, and 
then in Cromwell's possession, and the testimony of Cromwell, 
Thomas, Brown, Glenn and all defendants' witnesses on the 
subject, who fix the time about the first of March or latter 
part of February, 1831 ; although the belief of the plaintiff's 
witnesses difiers from the knowledge of the defendants' wit- 
nesses as to what was, and what was not, on the drawing. 
They agree as to (hue, and that Winans produced it. We are 
therefore led to the undoubted conclusion that Mr. Eigar is 
in error as to the time. 

His assertion as to " general fame, that the plaintiff was 
the originator of the drawing," I will remark, is not sufficient 
ground to admit of his testifying to that as a fact, and hia 
belief is not evidence. He only thinks that he saw a drawing 
in Cromwell's possession, and saw it once only, and he under- 
stood that Winans produced it ; and he only rode once on the 
Columbus. He is not, therefore, y«TOi/w with either the draw- 
ing or the car. What his familiarity with other events may 
be, with which he designs to compare familiarity with the 
drawing and car, does not appear ; old age and the vicissitudes 
of life have probably clouded and confused his mind and 
memory. His testimony is neither reconcilable nor reliable. 



ityGoogIc 



134 ARGUMENT OF 

I will recall the fact that he, in this and tiie Troy case, to- 
tally contradicts himself as to the number of times he saw 
the drawing, where he first saw it, as to the Colunihus cor- 
responding with it, and as to his opportunity of knowing the 
peculiarities of the eight-wheel cars in use. His affidavit in 
this case is drawn in the most exaggerated terms, as compared 
■with his own words in the Troy case ; and he swears to facts 
on belief now, that he did m£ know before. This phraseology, 
then, of Mr. Elgar's affidavit cannot be relied upon, as it is 
contradicted by himself and others so flatly and materially. 

In the Troy case, no pretence was set up by the plaintiff to 
a drawing before the beginning of March, 1831, and here it 
is evidently with the intent 'of trying to go behind the eight- 
wheel Allen engine, and the eight-wheel Wood cars, and the 
eight-wheel Trussel cars, in point of time ; but the truth that 
these cars existed before the drawing was made, is too appa- 
Tent, from the testimony, to require any further remarks on 
Mr. Elgar's affidavit. 

The next of the plaintiff's witnesses, to whose evidence I 
.shall bring the attention of the court, is Mr. Woodmlh, a re- 
spectable gentleman no doubt, now an exchange broker. He 
was auditor and superintendent of transportation of the Balti- 
more and Ohio railroad. 

He says, in substance, that Mr. Gatch had no right to 
invent; it was not his business to invent, or reflect, or to 
think, or possess a knowledge of the business of the road, or 
improve in the machinery of the department of which Gatch 
had charge ; although he, Woodville, as if disposed to credit 
himself, lays claim to the merit of an invention in the backs 
of seats, without stating or describing particularly what he 
did, and in what mechanical peculiarity his invention consist- 
ed. He certainly was not appointed to invent ; he was super- 
intendent of transportation and auditor only. Whether the 
right to invent was a prerogative of his offices, or not, he 
■does not explain. 

Notwithstanding the pretensions set up by this gentleman 
over the " workmen," as he has been pleased to term the other 
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respectable gentlemen who have testified for the defendants 
here, after denouncing them and their rights and privileges, 
we will now proceed to show that this gentleman, Mr. 
Woodville, not only was not, from the nature of his occupa- 
tion, qualified to know much of the details of mechanical 
structure and principles, hut he does not even know when he 
was appointed superintendent of transportation. 

He aays, on page 31, at folio ]S3 of In his own report, dated October lat, 
plaintiff 'b proofs: " That he wfla former- 1831, at page 128 of the first volume of 
Ij, and until the jeap 1836, an officer reports, he states: 
of the Baltimore and Ohio Railroaji "Having, in addition to raj duty as 
Company, as master of trensportatian, anditor, heen appointed superintendent 
and eontinued as sneh /tow (fte opening sf of transportation on the railroad, I res- 
ihe Toai, in the month of May, 1 830, until pectMly submit to yon tlie aeoompany- 
the mouth of July, 1836." ing dooumenta, ai the resuU of the opera- 

tionsmlhatdepaHraent.fromihelslof Janu- 
ary io tke. 30(ft of September, of thin year." 

His report, made at the usual time of making the reports, 
the first of October, instead of embracing the transportation 
from the 1st of October, 1830, or from May 22d, 1830, when 
the road was opened, embraces only from the 1st of January, 
1S31, showing that he was appointed superintendent of trans- 
portation the " 1st of January, 1831," and not " in the month 
of May, 1830." He previously was appointed auditor. Evi- 
dently, liis were office or hook-keeping duties, not mechanical 
either in invention, construction, nor in observation. This 
proves that he is in error as to dates ; and a fair inference is, 
that he is also in error as to the time that he first observed 
the eight-whee! wood cars, if his capacity for observation in 
mechanics, at an early day, was sufficient to distinguish them 
from the eight-wheel timber ears; and if he had reflected a 
moment, he would have remembered or ascertained that an- 
other gentleman, since dead, took charge of the transporta- 
tion in 1830. 

In order to show the aristocratic tone of his testimony, and 
its unreasonable character, particularly in the courts of this 
republican country, where, I trust, such feelings will never 
find support, I refer to page 32 — ^folio 14S of plaintiff's proofs. 
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Mr. Woodville says: " That thn said Gatck had no connection 
whatever with said road, and had no aMliorily to get up, or build, 
or put a car or cars on said road, or any control of any kind thereon; 
that he was a carpenter in the company's shops; confined to 
liis shops, without control in any way, beyond the limits of 
such shops ; and that the said Rupp was a carpenter, Eichel- 
berger a painter, and Forrest a blacksmith, neither having a 
control of nor a hiotdedge of the huiitiess of said road; that 
each and all were wwAmen." 

As to this, I have but to remark that Mr. Woodville proba- 
bly knew nothing but the state of his transportation and 
audited accounts; he pretends to know, and swears to entirely 
too much, when he attempts, as he has, to swear four of the 
most respectable, intelligent and skillful mechanics and gen- 
tlemen of Baltimore into utter ignorance of things daily seen 
by them; and the pay rolls produced by plaintifF show exact- 
ly what Mr. Gatch's position was. He wasmaster of the car 
building; Woodville was master of transportation, and audi- 
tor. Gateh controlled and directed his department, and was 
entrusted with large sums of money to defray its expenses ; 
Woodville reports as to the " commerce " of the railroad. 
Gatch plans and builds cars to carry the freight; one is no more 
an officer, and no higher in position, in fact, than the other. 
Mr. Woodville, with ail this manifest feeling, error as to time, 
and want of knowledge in mechanical structure, is certainly 
not reliable as a witness on such points. His mind must 
have been occupied with his audits and transportation ac- 
counts. All of the plaintiffs witnesses have spoken of "bur- 
den cars," as such; which are distinct from the eight-wheel 
wood and trussel cars, and for a different purpose. As an in- 
stance of this, 1 will call attention to the affidavit of Mr. E. 
I-I. Latrobe. At page 34 — folios 149, ISOof plaintiff''s proofs, 
he states : " That in the spring of the year 1831, this depo- 
nent was an assistant engineer, in the service of the Baltimore 
and Ohio Railroad Company, and was engaged in making draie- 
iiigs of iJie cars and machinery in use on said road. That he is 
very confident that had there been an eight-wheel car for 
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hurden or passengers then in use, he would have known the 
same and made a drawing thereof, as his object wag to repre- 
sent the road and its machinery, with all its improvements up 
to that time, in detail. The drawing, marked 'E. H. L,, No. 
1,' represents the only burden cars then in use, which were 
four-wheeled cars ; the form of body and minor parts differ- 
ing in some cases." 

By the report of Jonathan Knight, dated Oct, 1st, 1S31, 
at the end of page 22 of 1st volume of reports, in the 5th 
annual report, we prove that this drawing was a Jlour car, to 
haul Jlour barrels alone, and not intended to represent the pas- 
senger, platform, eight-wheel wood and trussel cars, or any 
other car, of all which no drawings were intended to be 
given. It was drawn and presented, in the report, simply as 
a convenient car tohaul/oariw Sarre/s to Baltimore. Taking 
this as an example of the legitimate meaning of the use of the 
words " burden cars," which is frequent in the plaintiif's tes- 
timony, it does not refer in any way to the wood and trussel 
cars in controversy here, and all that testimony is therefore 
equivocal and irrelevant. 

I will now refer to the testimony of Michael M. Glenn, on 
whom the plaintiffs seem to rely, to show that he contradicts 
himself, and in fact is entitled to no weight; that he really 
recollects nothing that is true and material in this matter. 

He testifies. 

In ilie Troy Case, In this Case, 

PageSSplaintifi'a proof, and page 98 Plainlifl'a proofs, foiio 165, to., Glenn 
defendants' Troy case; aaya: 

" In IB30, or 1331, I first saw a draw- '■ That wilhiii a faw days afier thit. 
ing of an eight-wheel car. It was depcmetlh d b h pi I 3 was g I 
brought to the shop, I believe, by g p k 1 f Th phna 

Winaus, and laid ou Cromwell's table; </ b ht t h h p pi 
it is the one ehowii to me, marked d w h w d 1 f 

' Cromwell, No. 1.' I firit saw U cni h h 1 p Th 

GTomweir t bench ; I dotCt rememberkeir- b 1 w 

ing it prsviousiy ipolifn sf." pi d or p i tn all 

" I assisted building the trucks of the espe ta I ih f it tag t lie 

Coiumbna, in the shop adjoining Grom- ( po th oad f p ssei g 

well's, I think the tcncka were built d th Ij g h h had 
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while Ihe body was being built from been known or used upon llie roaS fur 

the drawing. Jacob Rupp onA I aeretis Ihai pvrpoie, up to and including the 

VKirkmen. We considered tliey were, built invention of Ihe Columbus." "The 

imder Winant' direcliiin." '^ Tie (rucis plan or drawing was projecled for three- 

tcerebvill in ihe fi>rm skown m ihe draw quarters of an inch to a foot. The 

tug." length of the drawing upon the paper 

"The Colrnnhua was twenty-seven Jeet was and ii eighteen inches; and was and 

long." M eight inches in height, to the top of 

" I never knew an eight-wheel car railing, which would give and did give a 

built before the Columbus after that length of /wm^^oar feet to the body," 

plan. I had never met with any such ' That during ike /ndldtng of the Co- 

tnieh before that, or knew ef any " tumbus, the plan or drawing was in open 

On crosB-eiBinination hesajs ' The mew m eaeh of the shops, allhoogh princi- 

Jirst Ume I saw lie dramag, tt lay an pally m the carriage shop." 

Cromwell's bench. I did not see it broughC " That the plaintiff was al the shops 

there.'' "I did not ham the drawing before nearly everyday; and he believes that 

me when wetooriedat the tria&s of Ike Co- he may tralj- say, freqaentlymany cimea 

lumbvs, CondnceOalch gave «s directions, a day. That lie gam all Ihe directions 

but not more than the plaintiff, Mr. about Ike building of the car Columhvs." 

Oalch directed as to go on and maie tlte " And Ihia deponent further saya, that 

trruAs. We worked from the drawings there were not any trucks buiiifor use, 

on a board. I think Mr. Gatch made or ajwn said road, in any way, wilh a bol- 

tliat drawing," " I think Winaiia saw ster piece or bolster pieces extending across 

the drawing OQ Gatch'a board, I have the frame of ihe truck, or with each truck 

no doubt he saw it." hauing fma whmls, i.nlil ihe year 1834." 

Jacob Rupp himself contradicts this Jacob Rupp, to whom Glenn so con- 
Mr. Glenn, and tEstiSes, at defendants' fidently refers, also contradicts him in 
No, a, page 15, folio 59, 4c. : defendants' Ho. i, pages 60, 61. 

" The next car built on this principle He says : " I have esamiiied the mo- 
was tbe Columbus, intended to carry del now befire me, marked ' defendants' 
passengers for fare on the road. This model, K,' and signed by me. It is a 
ear was built in 1831. She was com- true model or representation of ihe car 
meneed in March. 1B31, and fiuishBd Columbus, as hciilt al the Mt, Clare de- 
and put on the road by the Ist of July, pot in the spring, and finished about the 
1331. and on the 4fh of July, 1831, she 1st of July, 1831. The trucks then iai 
ran to Ellicolt's Mills. I mysdf, with plain bosesan, and were constrooted like 
ike assistance of Fronds Gatch, «oio de- Ihose in the model I built them, n-M^fte 
ceased, built ihe trucks and bolsters of the car assis/ance of Francis Galch, by Conduce 
Colvmbtis, under the inilructions and di- Qalch's directions. This car also had on 
reetioniof Mr. Conduce Gatdl, and I also her, when she first went on the road, iron 
put the cornice around the body of the car, baggnge rods, like the model; they were 

" / did this work altogether by Mr. made and put on by Leonard Forrest. 

Catch's inslructions. To direct us to The Columbus had uine or ten sliding 

malie ihe trucks, he, Mr. Galch, made a windows on a side, each about Iwn feet 

drawing on a board, giving the dimen- square, and twenty-seven or thirty panes 
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eions uf the timbers of the trucks and ofg'aaa, of smal! me. about aeven by 

thebolgters; and we bored the holes for nine, over the sliding windows on each 

centre pivots or bolls, on which the side. John Bnpp, my brother, made 

bolsters turned, by Mr. CondneeGalch's (he sash. I put the cornice around tha 

instructions aud directions. Reuben body of the Columbus, under Ihe eave, 

Naylor, now diiceased, cut the stuff for The model K is a true model of the Co- 

thelrncks outof the rough, by Conduce lumhus, aa she was first built, in every 

Gatch's directions. No niher persona particular, upon Conduce Catch's plan 

BOried tipoa making the ir»i^s and bolilere and directions. 

of Ihe car Colombiis. The centre bolle " I have examined a lithograph draw- 
to go ihraugh the bclslera, and all the ing, marked or printed on the face ' Co- 
other iron work, except the axles and lumbus,' and in the lower right-hand 
wheels, were made by Leonard Forrest, comer ' Lith. of Kich'd A. Pease, Alba- 
nnder Conduce Galeb's iustraclions. I ay.' It w not at alllike the drawings from 
BBW Mr. Galch give him these inatruc- XDhick &ecar Coivmbsis was btiilt, and in 
tious to make the centre pin, and other >w( Hie IJie car Columbus when she wot 
iron work. When the Colambiis was !>"iit. 

first put on the road she had a plain " This drawing or lithograph I have 

top, without any railing ; after she had placed my signature on, to idenlify the 

been on the road between one and two same. It has a wuiidmrrtj/ingoBiop, with 

months, Leonard Forrest made an iron the aprights continued up above ihetop 

railing and pat on the top, and seats side pieces, to fi)rm tlie aprights of the 

were put on the top for passengers lo railing, and has ouly sis sliding win- 

ait on. This iron tailing was designed dows on a aide, with eighteen panes of 

after the Columbus was pat on the road. S'ass- The Columbas nener had a wooden 

I saw the drawing given by Conduce railing on lop, and the sliding windows 

Gntch to Oliver Cromwell, and saw it and panes of glass were not so few in 

afterwards in Oliver CromweU'a pos- number nor so large in size; they were 

aession. It was intended to represent more in number and smaller in size, 

a ear body wilhout any upper bolsters. The Culumbna also had a door at one 

and without any railing on top, and cud, and a pair of steps, and a panel at 

there was not any truck or other run- the other, on each side, like the model, 

ning gear on that drawing. The draw- This lithograph has two doors on a side, 

ing was on paper, and marked with oue at eac i coru.-r. The trucks on this 

yellow paint to show Iha frame. OIl- dratti-ng are not such as I halt for the Co- 

ver Cromwell was instructed in build- lumbus; the finish and manner of putting 

inglhebody of the Columbus by Con- the Irvci frame togeiher is mt like ihe trucks 

duccGatch. I worked in the next abop; made by me for ^eCUmnbus in IS'H. Thia 

Ctotnwell also had the drawing in his drawing has Winana' fticlion wheel 

shop; it waa a common sketch, and boxes on the triii ks; the friction wheel 

there were no dims^na oiia of the frame and boxes were afterwards put on, in 

on it,— not that I saw. Thece were no 1B32, and required double side pieces, 

alleraliona made in the listance apart being a different construction of track 

of the wheels of Ihe car Coluiiibus. I from thos- put under the Columbus 

had charge of that part of the work, wh n slie was first built, in 1831. The 

that is, the trucks. The bo sters were trucks then had single side pieces, with 
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made of locust wood ; and aomelime plain boxes, and Ihe perches hadJiownea 
after she had run on Ihe road, I put and were put togelher like the model K. 
stouter bolsters under her, to carry a I recoUect iinincUy, ^or I did ihe itori, a(- 
hoavier load; the first bolster would sisled by Francis Gaich. The ground 
spring with a heavy load, but the wheels plan of body framing shown iu tho lilho- 
were not altered, and were ten or twelve graph is not at all like the Columbus, 
inches apart, between the flanches, Ghe had four long pieues to sustain the 
about the same distance they are used floor,andthelwoBiilepieceseitendedbe- 
now on Ihe Baltimore and Ohio rasd, ycnd the end pieces, all as shown bj the 
Mr. Ross Winana nttxr gave me any in- model K. This lithograph has the side 
ilractiovs in iuitdiiig Ihe Columbus, and pieces flash with the end pieces, and no 
I do not know of his giving any to 0!i- long middle pieces to sustain the floor ; 
ver Cromwell. I did sot know, or hear, it has one cross piece in the middle, er- 
Ihat I recollect, of Ross Winant at Ihal tending across iu the same direction as 
day. The neit cightwheel oar built the Hoar boards shown at the end, and 
was the Winchester, and (he neit was therefore could not sustain them, 
the Dromedary ; all these cars were the "Among the many eight-wheel cars 
same, in priuciple of construction and bui't by me for the Baltimore and Ohio 
operation, as Conduce Galeh's cord- Railroad Company, and which I assisted 
wood and freight car, with permanent ^ build, were the trnsscl oars, on eight 
frame, put in operation on the road in '«^^^^'' "' »«"• ^'""^^ °' f"'"' '"''''^'^ 
November 1830." ^^^ '< "f which great numbers were built 

for cariying carriages and burses, and 
wagons and stock, and such freight. The 
first one or two of these trussel cars for 
tarrying carriages and horses altogether 
harnessed up, in them, was to the best 
of my recollection built and used late in 
the year 1830. I think in December, 
1830, it was used to carry the carriage 
and horses of some distinguished person 
out to the Belay House, sometimes call- 
ed the Half-way House. I do not recol- 
lect the name of the person. This trus- 
sel car had two four-whee! trucks, with 
bolsters to swivel under the body, the 
same in principle as the eight-wheel 
wood cars then in use, and the same as 
the trusael and other eight-wheel oars 
now in general use. The ends of the 
trussel or frame let down, with hinges, 
for the carriage and horses to go up into 
the car. It was about twenty feet long ; 
long enough for a carriage with the 
horses attached to stand up in, and be 
transported along the road. Kumbers 
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of such trussel cats were built in 183), 
and used for irnnsporting slook, hoga 
and cattle, wben the road opened to 
Frederick, in the latter part of 183J. 
They were placed npon two four-wheel 
trucks which swivelled the same in prin- 
ciple as the eiglit-wheel cars now io nae 
generally. These one or two eight- 
wheel troasel cars, and the eight-wheel 
wood cars, of which I have before testi* 
lied, were all on the same principle, and 
were in use on the road io 1830, before 
the car Columbus was commenced ; she 
VIM cummeuced iu March and Snished 
in July, 1831, like the model K." 

Michael Glenn swears, on page 41 Mr. Nathan Raiidall, page 72, folio 
plaiuiiff's proofs, folio 184: "That 280, in speaking of this Michael Glenn, 
Francis A. Gatch was a workman with testifies; "I conversed with him in the 
Oliver Cromwell; thit he did not woTk in presence of Mr, W, W. Hubbell about 
the carpenlert' tkepat anytime, nor did he bis testimony in the Troy and Schenec- 
aiaittin maMag the bearing carriages, or tady case. He denied swearing, in that 
lriici:s,orloltlersqf thitar Colsmbua.nor case, thai the Winchester drew by the 
any part of said trucks or bolstert." body. He said that it was impossible 

Glenn also swears, page 35, folio 157 for him to recollect about the cars ; his 
plaintiff's proof: '-That he was em- mind had been on other pursuits,— he 
ployed by said John Elgar in huUding badbeeufarmingforabouttwelveyears, 
tuTn-outs and other inork upon the line ef and had not had his mind on the aub- 
*riiij-iwi,but that he frequently returned ject of cars. On seeing the model K of 
and was employed in said shops] that theColDmbuB,he voluntarily said, 'why, 
sometime in the year 1834, the said that is a model of the old Columbus! 
Galch left the employment of said com- here is the perch ; I recollect it and the 
pauy, and did nut return again." iron railing on top.' He said that tehea 

in the employ of the company, hit chief evt- 
ployine'it ivoA in laying down swileheB; thai 
he ktietB more about laying down swiichei 
than anything else; that he could not re- 
collect much about the cars. — U could not ie 
exptcled of him." 

It also appears on page 7, defendants' 
No. i, folio H7a, that he was agent for 
Winans in Bal^more. Edward May 
states X " Michael Glenn first came to 
me, and asked me to tell him all about 
what I knew of the eight-wheel cars. 
I wasnotacquainted with him; andina 
few days afterwards Glenn came again, 
and brcught Chas. D. Gould with him." 
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This Michael M. Glenn shows concliisiyely that he is not 
to be helieved in his testimony. He contradicts himself as to 
knowing and not knowing that the plaintiff brought a draw- 
ing to the shop. He says, in tliis case, he did not see it 
brought there. In the Tray case, he says it was brought to 
the shop, I believe by Winana, and laid on Cromwell's table. 

The fact is, Gatch brought the drawing to the shop ; he 
received it from George Brown, to whom Winans pro- 
duced it. 

In this case, Glenn makes the Columbus 24 feet long; 
in the Troy case, he swore she was 27 feet long. She has 
therefore shrunk three feet in his mind, as he now testifies 
on a smoked drawing before him, assuming it to he the origi- 
nal, and assuming that the Columbus was built from and ex- 
actly like it. 

He testified, in the Troy case, that Jacob Rupp and he built 
the trucks, and considered it Winans' invention; Jacob Rupp 
himself has since been found, and he swears that Francis A. 
Gatch and he, Rupp, built the trucks, and Winans gave no 
directions, and had nothing to do with them ; and that the 
smoked drawing, of which the lithograph is a copy, is not like 
the drawings from which the car was built, and not like the 
car when she was built; the differences he enumerates show 
it impossible to have built the car from such a drawing. 

Francis A. Gatch worked on both the body and the trucks ; 
Glenn testifies that he did not work on the trucks. 

These facts are corroborated by Conduce Gatch, Forrest and 
Eichelberger. 

Glenn's statements are flatly contradicted ; he professes to 
know entirely too much. 

His admissions to Mr. Randall, and his own statement, 
show that he was principally engaged in laying down turn- 
outs with John Elgar, who it will he recollected was so em- 
ployed from the commencejnent of the road until July, 1S32. 
Hence Glenn, -not knowing the facts as to the work at the 
shop, contradicts himself and the other witnesses, and makes 
a statement which is inconsistent, as it would be impossible 
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for him to know what was going on in the shops, when he 
was away on the unfinished portions of the road, constructing 
turn-outs. 

The court cannot fail to notice that he contradicts himself, 
also, directly as to the trucks. In the Troy case, he seems to 
have recoHected that the Columbus had thorough brace bol- 
sters, and swore he never saw such trucks hefore- In this 
case, he is apprised that that will not do, as now he finds, on 
looking at the smoked_^d rawing, that it does not agree, and 
hence he swears directly the reverse; he swears that the 
trucks were the same as in common use. 

In the Troy case, he swore that Gatch gave directions to 
build the trucks. In this, he swears that Winans gave all the 
directions. 

The truth is, Mr Glenn Jcnows nothing in fact of the par- 
ticulars of this matter, and his statements caunot be believed. 
His belief is not evidence. 

I now turn to Oliver Cromwell's testimony, one of plaintifTs 
witnesses, who smoked and produced the drawing, at the trial 
of the Newcastle and Frenchtown case, to prove that his story 
is unfounded, and improbable on its face; and that he is con- 
tradicted, and not entitled to weight. 

At pags U plaintiff's proofs, folio I now luru to Gatch's evidence, plain- 
iH12, he Blalea, that: " Thia deponent ijjf'iproo/j, page 103, folio 401, where, 
was employed by the superiaiendent of in auawer lo the qiieslion as lo what 
machinery of the Baltimore aud Ohio waa hia poailiun aiidduty. &c.. he aays: 
Kailroad Company." " Iwas called Ihe master carpeater; su- 

perintended building cars, of varireas kinds ; 
pitrdtased all Ihe ■maleriaU, and had ihe 
swptrdsioa of aU the men emjdoyei in the 
building of tuck cars. All Ihe cars that 
uere built at the company's expense were 
built UTtder my directum (except a few 
passenger cara), during the years ]S30 
and 1831." 

The court will observe that Cromwell states, in his affida- 
vit, that he was employed by the superintendent of machinery. 

I now turn to voucher No. 33, page lOG, plaintiff's proofs, 
where it will be further seen, from the following pay-roll. 



ityGoogIc 



144 AEeUMEUT OF 

that Condiice Gatcli was master carpenter, and employed, di- 
rected and paid Cromwell: "We, the undersigned, do ac- 
knowledge to have received from C. Gatck, master carpenter, 
the amount hereunto set opposite our names, respectively, in 
full payment of our services for the time herein specified, 
while emplmjed under his direction on duties relating to the con- 
struction of wagons, &c., for the Baltimore and Ohio Railroad 
Company, November 30th, 1830." 

At No. 8, of the list of names of the undersigned, we find : 
"No. Names. Oceupation. 

"8. 0. Crominell, Coachmalcer , ^t.,. .Signed, 0. Crotrmell." 

Showing, by his own signature and acknowledgment, that 
he was under the employment and direction of Conduce 
Gatch, and was paid by him. 

At page 104, plaintiffs proofs, folio 498, in reply to a ques- 
tion, Mr. Gateh says : " Yea, sir ; I paid them for all ike imrk 
done about ilie making and repairing of cars, wliether done in or out 
of the shops, and the time was included in the pay-rolls I returned." 

It appears to us from the statement in Mr, Cromwell's af- 
fidavit, " that he was employed by the superintendent of 
machinery," that it is intended to leave the impression on 
the mind of the court that he was a principal man or con- 
ductor, and that Mr. Winans, therefore, handed the drawing 
to him, as he testifies. But the fact, as shown in Gatch'a 
testimony and the plaintiff's pay-rolls, that he was under his 
employ as a Journeyman, proves that he (Cromwell) was not 
the person, in all probability, to whom it was given. He was 
a journeyman ; and therefore not the person to whom a draw- 
ing, with orders to build a car, could or would properly be 
given on its first presentation. 

In plaintiff's Troy case, also, page 29, Cromwell himself 
says that he " commenced working for the Baltimore and 
Ohio Railroad Company in 1830, as ajoumeyman; Conduce 
Gatch was foreman of the shop." He was not, therefore, a 
principal, as has been stated in one of the plaintiff's affida- 
vits, and not the person to whom Winans could give a draw- 
ing and orders to build a car. 
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His story, in the material particular of the manner in which 
he obtained possession of the drawing, is improbable on its 
face, and strongly contradicted by the testimony in the case. 

Ac page 45, plaintiff's proofa, fulio Iii plaintiff 'b Troy case, page 67, Reu- 
208, Cromviell Bajs: '■ The drawing bmi Aler leatifies : "It differs iu the 
ahotot the bod^ and Ike TJtnnifig gear, ai the trncks; thti aaid drawing shows the 
carriage scat built." perch to ran all the way throngli, while, 

til the best □!' my recoUectinu, the jierch 
only ran half way ihrough iu llie Cu- 
lambus. My reuiillectioti ia, lh»t the 
perch stopped at the bolster, and was 
connecEi-d with a pair cif hownes. The 
panels of the body in said dtawiog ap 
pear to me to be wider than they were 
in the Coluinbua I think the railing •ni 
top ia repreaenled differently, but I can- 
not say poai lively." 

Cromwell is also contradicted on that point by Jacob 
Rupp, defendants' No. i, pages 22, 23 — folios 84 to 87 ; by 
Henry Shultz, defendants' No- 4, page 41 — folios 155 to 157 ; 
by Edward Gillingham, defendants' No. 4, page 57 — folios 
320,921; by Conduce Gatch, defendants' No. 4, pages 25, 
26 — folios 94 to 101 ; by Leonard Forrest, defendants' No. 4, 
pages 37, 38— folios 140 to 146 ; by Jno. M. Eichelberger, 
defendants' No. 4, pages 20, 31 — folios 75 to 80, and defend- 
ants' No. 4, pages 30, 37— folios 13-5 to 139; by James B. 
Dorsey, defendants' No. 4, pages 76, 77 — folios 289 to 290; 
by the " Baltimore Patriot," referred to in the affidavit of 
John F. McJilton, defendants' No. 4, page 39 — folios 148, 
149, of date June 24th, 1831. Plaintiff's proofs, pages 112, 
114, vouchers Nos. 31 and 39, also show that Conduce 
Gatch was superintendent, or master carpenter; that the 
work was done under his direction, and that he received mo- 
neys and paid all the hands in the department. 

The counsel on the opposite side attempted to make it ap- 
pear that Gatch had said at one time that Winans gave him 
the drawing, and, at another, that it was given to him by 
George Brown. Gatch's testimony here shows that the 
drawing was furnished by Winans, and landed to him. by George 



ityGoogIc 



146 ARGUMENT Or 

Brown, wliioli reconciles this apparent discrepancy. Crom- 
well's story, that Winans gave him the drawing, in folio 221, 
page 48, plaintifl''s proofs, therefore, is quite improbable, as 
he was not the principal; and being a journeyman, not the 
person to whom it would be given. But Gatch was the pro- 
per man to receive it, as he was appointed, and had power to 
direct and superintend the work to be done in relation to the 
cars. Cromwell's idea is very extraordinary — that the mere 
lengthening of a car shop, as he says, should impress upon his 
mind the circumstances connected with the drawing, as he 
states them on page 46, folio 211, plaintiff's proofs. He evi- 
dently is mistaken ; his story is erroneous, it is a delusion. 
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The drawing does not represent the Columbus ; is not the 
same from which the car was built; was not hanrfed to 
Gatch, nor seen by our witnesses. Cromwell was a jour- 
neyman, and produces it, smoked, at the Newcastle and 
Frenchtown trial. 

Taking all these circumstances into consideration, it appears 
that the smoked drawing, irregularly smoked as it is, was 
manufactured for the Newcastle and Frenchtown ease ; and 
that it was thus smoked to conceal the fact that it had not 
been used in building the car. If it had been evenly smoked 
on the face, the fact that it had not been soiled, and not been 
used, would have been apparent from its fresh and new, or 
even and unsoiied, aprearance; but it is smoked in shades, 
or irregular — as it would have been soiled by use — to con- 
ceal the fact that it had not been used. 

It further appears, that Cromwell has been acting as agent 
of the plaintiff, from the testimony of Jacob Rupp, defend- 
ants' No, 4, page 23 — folio 87, where he says: "Last fall, a 
considerable time after I had given my affidavit in this case, 
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Mr. Oliver Cromwell and Mr. Gould, and some person with 
them who I do not know, called on me at my residence in 
St. Mary's-street, Baltimore. I'was sick at the time; and 
they insisted on talking to me about this matter, and the 
aiSdavit I had given. Mr. Gould said he was astonished at 
my affidavit ; and said that he had five companies to light, and 
that I ought to lean on his side just a little." 

Michael Glenn, it appears, also called on John P. Mittan, 
as Mr. Mittan's affidavit shows, page 60, defendants' No. 4 — 
folio 229. He says: "About ten or twelve days ago, Mi- 
chael Glenn brought a person to me and introduced him ; he 
took my affidavit." 

Then, Oliver Cromwell and Michael Glenn, the plaintiff's 
two principal witnesses, it appears, were both agents nf ike 
pltiintiff, according to the testimony of Jacob Rupp and Jno. 
P. Mittan. 

.lohn M. Eichelberger, at page SO, defendants' No. 4 — folio 
77, states further: "Oliver Cromwell, and two persons with 
him whom I did not know, called on me at the corner of 
Paca and German streets, Baltimore." 

All of these facts and circumstances certainly show that no 
reliance ought to be placed on Oliver Cromwell. 

Henry R. Reynolds is the next witness for the plaintiff. 
We will prove that his statement is erroneous. He says, as 
to the carriage and horse car of December, 1S30, at page 52 
— folio 241: "That one of the four-wheel cars, used for wood 
was taken, and boards nailed on the standards. The horses 
were then placed on the said car, and other boards were 
nailed across the end, so as to inclose the horses on said car, 
and prevent them from being injured while passing over the 
road. Another car was then obtained, on which the carringe 
was placed; and the two cars — one with the horses as a 
load, and the other with the carriage as another load — were 
sent from the said Mount Clare depot up the said road." 

Now we submit, as a common sense conclusion, that it is 
not at all probable that simply nailing boards on the standards 
of cars out on the road would have been entered as "two 
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trussels for the transportation ol' horses and carriages," and 
returned as work done in the shops. 

In plaintiff's proofs, page 109, we find entered, as work 
done in the shop, in December, 1830, " two trussels for the 
transportation of horses and carriages." 

At page 104, plaintiiF's proofs, in answer to the question, 
"Will you look at the papers now shown to you, marked 
' A, E, C, D and E,' and state what they are?" Mr. Gatch 
says: " They are monthly pay-rolls; vouchers for materials 
purchased, and rejioa-is of work dcme in ihe month in the shoj), for 
the respective months specified in them." 

In reply to the next question, on page 104, plaintiff's 
proofs, Mr. Gatch says: "The hands were sometimes em- 
ployed for other purposes than building cars. Such work 
was generally charged to the department it belonged to, so 
as to charge it to the construction of the road, or wherever 
it belonged. The monlhly reports did not mention vxirk done 
about the yard, such as repairing cars and such like; it was of 
wor/c done and finished in the shop. T/iere was no other repon 
made hy me." 

That shows conclusively that the nailing of these boards 
on the standards was not work done in the shop, and not 
making trussels, and not such work as was reported. In con- 
nection with this, I will read a publication to be found in the 
affidavit of Thomas Murphy, defendants' No. 4, p. 55 — fols. 
SIO to 913. 

Mr. Murphy states : "I am seventy-one years of age, and 
have been one of the proprietors and pubhshersof the news- 
paper printed and published in the city of Baltimore, entitled 
the ' American and Commercial Daily Advertiser,' from the 
1st July, 1810, up to the 30th June, 1863 ; and have kept 
regular office files of the said newspaper, in the office there- 
of in the city of Baltimore, during the said period, to which 
files I now have access. In the said newspaper, printed and 
published on December 18, 1830, are the foiiowing words — 
The heading reads ' American and Commercial Daily Adver- 
tiser. Vol. LXII. Baltimore, Saturday morning, December 18, 
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1830. Whole No. 9871.' AndattheheadoftheseeoniJeditorial 
column of said paper of December 18, 1830, is the following 
article : ' We iearn from the Gazette, that ex-President 
Adams and his lady, Sir William Campbell, and several other 
strangers, accompanied by the president and some of the 
directors of the Baltimore and Ohio Railroad Company, made 
an excursion up the road yesterday morning. Mrs. Jdams' 
carriage, with the fihrses, toas, we learn, placed upon a trussd at' 
talked to one of the railroad cars, and taken as far as to the Re- 
lay House, at Elk Ridge Landing, from which place it pro- 
ceeded to Washington by the turnpike road. 

" ' We understand that tlie railroad company Jiave prepared several 
of time trusseh, by which either wagons or pleasure carriages may 
be transported along the road without being unloaded or pulling tlte 
passengers to the inconvenience of getting out of their own carriages. 
This is certainly a new and important facility which this admirable 
system is capable of affording.' 

" The above is a true copy of the whole of the said publica- 
tion, and it was printed and published in the said nevifspaper 
on the said ISth of December, 1830, and I believe the facts 
therein stated to be correct ; I never heard them contradicled 
nor their truth questioned." 

That this was an eight-wheel car is also proved by Ed- 
ward Giliingham, by Jacob Rupp, and in the plaintiff's sup- 
pressed affidavit, presented by the defendants; by Conduce 
Gatch and by Leonard Forrest, who, at that time, were 
higher in position, and older and more responsible men, than 
Glenn and Reynolds. He and Reynolds must refer to other 
circumstances and cars, entirely, if any such hoards were 
nailed up as he states. 

Thomas Walmsley, plaintifl''B witness, I will refer to as 
unreliable. In plaintiff's proofs, page 54 — folio 348, says : 
" That he has the impression, but is not positive, that the 
said four-wheeled cars were always used singly." 

He declined, therefore, to swear positively that there were 
no eight-wheeled wood and trussel cars. 

I will here remark, generally, that the plaintiff's witnesses 
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show that they had no idea of the mechanical organization 
oi' an eight-wheel wood car or trussel car, as consisting of 
two ordinary four-wheel trucks, with king-bolts and bolsters 
Boppdrting the body. And, not having this idea in their 
minds, they could not negative that construction and ar- 
rangement, and hence their affidavits are, throughout, 
ambiguous. 

Mr. Walmsley, at folio 251 — page 54 of plaintiff's proofs, 
speaks of the drawing, and professes to recollect more, after 
a lijpse of twenty-two years, than he can certify to with the 
matter immediately before him. In fact, all the plaintiff's 
witnesses swear from impressions or belief as to the draw- 
ings ; while, with drawings before them, and others presented 
to them as copies, they cannot determine whether they are 
truecopies of the drawings or not; they testify that the copies 
are true, omittinga vitaljiart, the king-bolts, to which I have 
before referred. And yet they say, on their oaths, that they 
believe the smoked drawing to be the original. We believe 
that it is manifestly easier to compare two drawings, than 
recollect one for twenty-two years. 

The plaintiff also took an afRdavit of Jno. P. Mittan ; we 
took a cross-affidavit. In the plaintiff's affidavit, Mr. Mittan 
is represented as using" the same indefinite language, as to 
mechanics, as the others; he, however, does not say that 
Winans was the inventor of the eight-wheel car. In the 
plaintiff's affidavit he is represented as being employed in 
building burden cars; whereas, we show that he was engaged 
inidiming up green iMod alone. He did not know the princi- 
ple and construction of the eight-wheel car. He says he did 
not notice the cars; and hence his affidavit, as produced by 
plaintiff, was written in the same strain with the others, as 
though each one recollected ail that was done and going on ; 
when the fact is, that they were not in a situation and capa- 
citated to observe, particularly and exactly, the mechanical 
principle and construction of the cars, and consequently were 
not competent to testify on the subject. 



ityGoogIc 



■WILLIAM W. HUBBELL. 151 

In the plaintiff's version of Mr. Mittan's affidavit, it is 
stated that the Columbus drew by the body, but the time 
when it did so is entirely omitted, thus endeavoring to malte 
appear as if it were soon after the Columbus was built ; 
whereas, Mr. Mittan, as shown by our affidavit, was away 
from Baltimore, out of the employ of the Baltimore and Ohio 
Railroad Company, six years ; and the time of which be speaUa 
is in 1S37, when he returned and saw the Columbus in an 
altered condition. 

I will now refer to the testimony of Mr. Jeremiah Myers, 
plaintift''s proofs, page 85 — folios 400, 401. The plaintiff 
pretends that the first eight-wheel cars used on any roads going 
out of Boston were built by him at Attleboro, for a branch of 
the Boston and Lowell railroad, by measurement made by 
him persooally at Philadelphia, from an eight-wheel ear built 
at Baltimore upon the plan and construction then used by 
the patentee, and that the plan was the same as described 
and laid down in the patent. 

This affidavit, it appears to us, is intended to give a false 
impression as to the time when Myers went to Philadelpbiit, 
and a false statement of the fac/s. The time is not stated, 
neither the road where be made the measurement. He also 
conceals the measurements ; and not only so, but the con- 
struction, or machinery, is not stated or described. 

The time at which Myers went to Philadelphia was not 
till 1837, since no eight-wheel cars were introduced on the 
Boston and Lowell road until this time, as shown by the 
affidavit of Mr. Lee, page 112 — folios 445, 446 of defendiint^' 
No. 3; and Mr. Grigg's, defendants' No. 3, page 105 — folios 
417, 418. 

The statement of Mr. Myers is also false in substance, be- 
cause not one car was constructed according to Winans' plan, 
as shown by Mr. Lee, defendants' No. 3, page 112 — folios 44.5, 
446; and Mr. Higginson, engineer of the road, defendants' 
No. 4, page 83 — folio 314; and the Boston and Lowel! road 
only began to operate in 183-5, as shown by Mr. Higginson's 
affidavit, same reference. 
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Mr. Myers made entirely satisfactory eight-wlieel cars, by 
joining tlie bodies of two four-wheel cars on long timbers. 

Now, he pretends that he used the old wheels, and made 
trucks according to Winana' patent, and placed them on the 
Boston and Providence road, and that they were there used 
for many years. 

The affidavit of Mr. Griggs, in defendants' No. 3, page 104 — 
folio 414, shows that the first eight-wheel cars on the Boston 
and Providence road — to which Myers also refers — were built 
in 1S38; that the distance of the bearing points of the wheels 
apart was five feet; that the breadth of the track was four 
feet eight and a half inches; and that the distance between 
the wheels was twenty-seven inches. So that it is not true 
that those cars, nor any cars, were ever built according to 
Winans' patent. Myers does not state that he ever built a 
car from tlte specification. 

Mr. Griggs, defendants' No. 3, page 110— folio 43S, says 
that the wheels in all the bearing carriages are about the 
same distance apart, and that the frames are rigid and square. 

Myers says that he measured a Philadelphia car, and built 
them according to said measurements ; and the fact that the cars 
on the Boston and Lowell, and Boston and Providence roads 
were constructed with the machinery that Mr. Griggs and Mr. 
Lee describe and set forth, proves conclusively that they were 
not in accordance with Winans' patent. The bearing points 
of the wheels were as far, and in some cases further apart 
than the guage of the track. The trucks were rigid wheel- 
frames, and about seven feet from the ends of the body. 

I will also refer, upon that point, to the affidavits of Mr. 
Parrott, defendants' No. 3, page 152 — folios 608 and 612; and 
Godfrey B. King, defendants' No. 4, page 79— folios 298, 299, 
309 ; page 81 — folios 308, 309. We say that, after all, it ap- 
pears by the testimony that instead of adopting Winans' 
running gear, his plan, or his theory, they adopted the Quincy 
car, so far as the running gear was concerned, as to the dis- 
tance of axles, and the stiff, rigid wheel frame truck and aide 
bearings; and the body was, of course, fashioned for conveni- 
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ence. As Myers does not give the inBasurements that he 
took, it cannot be inferred that lie measui-ed the truclis or 
running gear ; and, in fact, he does not pretend to have done 
so. At the time Myers went to Philadelphia, and measured 
a car there, eight-wheel passenger cars were in use all over 
the country, viz: in 1S38. He went there two years after 
the car "Victory" had sprung into existence, and after 
many other ears had been built from her. 

The intent of his statement is to create an impression that 
the car he measured came from Ross Winans. This is also 
contradicted by Henry Shultz, car builder, in defendants' No. 
4, page 40 — folio 154 ; and pages 43, 44 — folios 165 to 170, 
who states that no car whatever, constructed according to 
Winans' specification, was in use on the Philadelphia, Wil- 
mington and Baltimore railroad, 

1 will now speak of a matter in which my very highly re- 
spected friend, Mr. Latrobe, who was a witness in the Troy 
case, is involved; and which relates to this drawing of the 
Dromedary, now before the court, a copy of which is annexed 
as an exhibit to the testimony of Michael M. Glenn, page 40 
plaintiff's proofs, folio 183, and page 40 — folio 1 90. Of Oliver 
Cromwell, pages 47, 4S — fols. 318 to221 ; of John Ferry, page 
59— folio 374; and Thomas Davis, page Gl— folios aS3, SS5. 

To contradict the statement of these witnesses, which is, 
that this drawing represents the Dromedary, I will refer to 
the testimony of John H. B. Latrobe, defendants' Troy case, 
pages 19, 30, and plaintiff's Troy case, page 23, in his answer 
to the 3d interrogatory : 

Mr. Latkoue, — I have not the slightest confidence in my 
own memory. 

Mr. HuBBELL. — At the same time, as you are contradict- 
ing your own witnesses, and as you set them up as perfectly 
reliable to contradict ours, I am bound to show that in which 
you differ from them, that you do not agree among yourselves. 
To the third interrogatory, Mr. Latrobe answers : " That he 
recollects distinctly three cars of eight wheels built after the 
Coiumbus, and put on the railroad in 1S34. The first was 



ityGoogIc 



154 ARGUMENT 01;' 

named the Winchester, which waa composed of three carri- 
age bodies, built with swelled sides, after the fashion of com- 
mon coaches, and resting on a framing, which in its turn rest- 
ed on two trucks, which, as near as witness recollects, were 
under the centre of the outer bodies. The next car was 
called the 'Comet,' and consisted of five small carriage bodies, 
the three inner ones being suspended between the trucks, and 
the two outer ones being immediately over the trucks. 

" These bodies rested on a platform, composed of two side- 
pieces, plated with iron, and curved so as to permit the inner 
bodies to hang between; the trucks were composed of four 
wheels each ; and the bolster, instead of resting upon an ordinary 
frame, rested wpon strong sjrrings, that connected tfie axles as they 
rested upon the outside jounials. The wheels of the tniclcs were 
drought as close together as could he, leaving room for the lower 
bolster to rest on the springs between them. The trucks 
were under the centres of the outer bodies. This car was 
subsequently altered, but the date is not recollected by wit- 
ness, so as to put all the bodies on the same line. Witness 
appends hereto a rough diagram, marked 'J, H- B. L., No. 1,' 
to explain his testimony more fully as regards the form and 
construction of the cars above mentioned. 

"The last car was the ' Dromedary,' which witness believes 
to be represented by the drawing, marked ' J. H. B. L., No. 2,' 
with the exception that the sjiaces over the truchs were closed up, so as 
to make a sort of bole or car body. 

"Deponent does not recollect when these cars were com- 
menced ; he speaks of the order only in which they appeared 
on the road ; he believes they were all being built at the 
same time." All the other plaintiff's witnesses swear without 
reservation that the drawing represents the Dromedary. 

This shows that the witnesses do not fully understand the 
drawings and arrangements about which they speak; for the 
drawing, it is plain, has not the body extending over the trucks 
the car itself had. Their descriptions are inaccurate in re- 
gard to highly important matters in this case, with reference 
to the drawings, and are not reliable. 
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I had intended to call the attention of the court to the kind 
of wheel used on railroads, and also to the manner of applying 
springs and pedestals, as used by the defendants ; but for 
the present I will, in regard to the wheel, refer to Tredgold's 
Treatise, puhlished in 1S25, pages 42, 43, fig. 24, plate 3, 
where it is shown : 

Page 42—3, "Resistance of the surfaces of the rails. — It 
often happens that the great part of the resistance of the 
rails arises from the lateral rubbing of the guides of the 
wheels; therefore, it is desirable to give the wheels a ten- 
dency to keep ill their path with as little assistance from the 
guides as possible. For edge-rail carriages, this may he 
accomplished by making iJie rims of the wheels slightly conical, 
or rather curved, as slwwn in Jig. 24. The carriage will then 
return of itself to its proper position on the rails, if it he 
disturbed from it by any irregularity." Mr. Hubbell here 
explains the figure, and states that this is the kind of wheel 
now in general use by the defendants and railroads, tin: 
conical tread and flange being in all cases alike; the connec- 
tion between the hub and the rim being by spokes in some ; 
in others, by compensatiuff plates, shaped in various ways. 

For the mode of applying springs to the truck-frames, 
we refer to plate 111, chap, iv., pages 75, 76, Wood's Treatise 
of 1831 ; and to the Novelty, in Earie's Treatise of 1830. 

In Wood's, the pedestal, holding the box of the journiil, 
and confining the action of the spring normal or perpen- 
dicular to the track, is fully described and shown. That 
is the plan now in general use on both four-wheel and eight- 
wheel cars. 

My next point is, as to the extent of railroad track laid in 
May, 1830, east and west of Mount Clare. That the extent 
of railroad track laid in May, 1S30, west of Mount Clare, 
was about 13 miles; and the amount laid east of Mount 
Clare, into the suburbs of Baltimore, was about one mile. 
1 make this reference in order to rebui plaintifi''s assertion, 
that Rutter and May — our witnesses — were in error as to 
the track laid in 1S30 and 1831 and '32. 
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That the road was open on May 22d, 1830, to Ellicott's 
Mills, a distance of about 13 miles, [ refer to the testimony 
of Jno. Elgar, p!aiiitift''s proofs, page 84 — folio 100. As 
to the portion of road opened east of Mount Clare Into the 
suburbs of Baltimore, T refer to the 1st volume and 4th an- 
nual report of tbe Baltimore and Ohio Railroad Company, 
page 91,. 

In the report of James P. Stabler, assistant engineer, dated 
Sept. 30, 1830, addressed to Jonathan Knight, chief engineer, 
it is stated : " It will be remembered that, previous to the 
determination to run the flanges on the inside of the rails, a 
single track had been laid om the dtij division, to accommodate 
tile arrangement for the flange on tbe outside. This change 
in the mode of using the flange required an alteration in the 
said track, which was mode bij contract during the, months of 
April and May. The expense attending this alteration was 
as follows, viz. ; 

" For the straight line, east of Mount Clare, SI . 75 ; and for 
the remainder $2.50, per rod run. 

Signed, "James P. Stabler, 

'■Assistant Engin^ei:'" 

In the same report, dated October 1st, 1S30, we find the 
following : 

" The City Division. — This division, which commences at Pratt~ 
street, extends to the ^ first stone,' or western boundary of the city, 
and anbro^ces a distance of' one mile and lll-^o poles, was not 
put under contract until about the middle of June, 1899." 
Signed by 

" Caspar W. WnAviiii, 

" Sjiperinlendent." 

The road, therefore, was laid east of Mount Clare, ohout one 
mile, in April and Mai/, 1S30 ; and the statement of Rutter, 
that he saw tbe eight-wheel wood cars on it in the fall and 
winter of 1830, stands sustained ; and of Edward May, that 
tbe rails were laid up Charles-street, to connect with it in 
the early part of 1S32, is also sustained. 
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Without further comment on this point, I proceed to my 
next subject, wiiich is Mr. Gatcli's position. 

CONDUCE GATCH. 

He is one of the most important witnesses on behalf of 
the defendants', and has been very violently attacked by the 
opening counsel for the plaintiffj and my object is to show, 
as briefly as possible, his position. 

In the defendants' Troy case, page 33, it appears that he is 
a millwright; that is his trade or occupation, and was at the 
time of his employment by the Baltimore and Ohio Railroad 
Company. He belonged to a class of men like Oliver Evans, 
the inventor of the locomotive steam engine, and numerous 
other improvements in various branches of machinery, who 
have been among the foremost in improvements, and who, 
although millwrights, have not been excelled in ability and 
invention in any branch of the mechanic arts by any ot.her 
class of mechanics ; and are aa fully competentto invent, even 
more competent, than the majority of other men. Experience, 
has singularly shown this to be the fact, 

In defendants' Troy case, at page 35, he testifies that *' he 
had the direction of car building." And also in plaintiff's 
proofs, page 103— folios 490, 491 ; and page 104— folios 495, 
496, he says: " That he had direction of the car building; he 
employed and controlled the hands; received and paid them 
their wages, and conducted the whole business belonging to 
that department," In this he is also fully corroborated by 
the vouchers produced by the plaintiff himself, on pages 106 
to 114, inclusive, of plaintiff's proofs. I will read from one of 
them, on pages 108, 109: 
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He then, as shown, was a person in tiie trust and full con- 
fidence of the Baltimore and Ohio Railroad Company, and 
was not a mere hired workman, as it has been insinuated, for 
the purpose of casting odium upon him. No greater reliance 
could have been placed in any man than was reposed in Mr. 
Gatch; and therefore the imputations attempted to be fast- 
ened on him are not only disproved by the vouchers pro- 
duced by plaintiff, but display an improper and prejudiced 
feeling on the part of the plaintiff's counsel and witnesses. 
And at this time, also, there is no more respectable man, 
nor any more deserving of confidence and esteem, than Con- 
duce Gatch. He is a mechanic of the highest order of in- 
tellect; sound and unflinching in his views; of inflexible 
integrity ; and all the stigmas that have been hurled at him 
fall harmless at the feet of such a man ; they rather recoil 
on those who have aimed them at him. 

With a view further to show that Mr. Gatch took charge 
of the shops, and employed men to work under his direction, 
as early as the 3d April, 1830, I refer to his affidavit in de- 
fendants' No. 4, page 35 — folios 131, 132. And I introduce 
this here for the double purpose of showing the time at which 
the persons there named commenced their work under his 
direction, and that he uxis in full cJiarge of this department as 
early as April Sd, 1830. 

Tiraher Cars, 1830. 

The next point to which I shall allude is as to the timber 
cars. And here I make this proposition: That, under Chief 
Justice Taney's instructions, the timber cars, on eight wheels, 
used in the spring of 1830, embodied the same principle and 
mechanical construction as the cars of the deiendants. I say 
again : 

1st. That they practically embodied the principle of the 
eight-wheel car, as built by the defendants, in the fact that 
the timbers, as secured by the standards, held by their own 
weight on the bolsters, and the trucks swivelled under the 
body, burden, or load. 



ityGoogIc 



■WILLIAM W. HUBBBLL. 161 

2cl. No new principle, nor substantially new arrangement 
would be effected by bolting the body of timber fast to the 
bolsters, to make the connection more permanent. Such an 
act would be no new invention. 

The plaintiff, I understand, admits that the timber cars 
existed before Winans' alleged invention; and therefore I 
will not refer to all the testimony on this matter. 

I will, however, call the attention of the court to the affi- 
davit of Conduce Gatch, in defendants' No. 1, page 29 — folioa 
181, 186, and particularly to folio 183, as to the distance of 
the axles apart, which he states was " two feet ten inches in 
each of the trucks." Also, the deposition of Jacob Rupp, 
defendants' No. 2, pages 14, 15 — folioa 53 to 58. Also, to the 
testimony of Thomas MoMechen, in defendants' No. 3, pages 
41, 43, 43 — folios 163 to 170, inclusive. Jacob Hupp there 
testifies that "he built these cars by Catch's instructions, 
and under his directions;" that "they were used in May, 
1830;" that "the distance, apart, of the wheels in each 
truck was about six or eight inches;" and that " the timber 
held by its own weight ; " " and that persons often rode on 
the timber." 

The counsel for the plaintiff has contended that the timber 
will slip ; and in order to illustrate this, a piece of wood, pro- 
portionately a little larger than and in the shape of a lath, 
that a school-boy could carry, was brought into court. 

When the cars are loaded, they have a very heavy weight 
or load of timber upon them, causing, of course, considerable 
adhesion, or violent contact between the bolsters and the 
body of the timber. 

Now, till the counsel can prove — which he never can — that 
it requires less power to cause timber to slip or slide on bol- 
sters than it does to compel the wheels of a carriage to revolve 
on their diminished journals, he cannot demonstrate that the 
timber would slip. It is perfectly manifest that the weight 
of the timber will hold with greater tenacity to the bolsters 
than will the lubricated axles to the boxes. It requires the 
one four-hundreth part of the weight only to draw a car, by 
11 
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causing the wheels to revolve ; and that timber would remain 
in a body on the bolsters, just as steady as though it had fifty 
spikes driven through it into the bolsters. The eimpie ad- 
dition of spikes driven through the timber does not enable the 
trucks to fulfill their functions with greater completeness, 
neither does it alter the principle of the car and the physical 
organization of the running gear. And when a man comes 
before a court of justice, and attempts toconviceit thatmore 
power is required to cause the wheels to move on their axles, 
lubricated as they are, than to compel the timbers to slip, he 
undertakes to prove that which no living man can prove. 
Were such the case, wheels had better be dispensed with al- 
together, and freight and passengers be propelled on a siedge, 
to slip or slide along the rails without the use of wheels. 

Such arguments as plaintiff's are very frail and feeble. 
They will not answer for a sound, practical mind ; and hence 
Judge Taney's views are to the point precisely. We, how- 
ever, do not use the timber cars to destroy the pfaintiff's pa- 
tent, unless it should be construed so largely as to include 
both the defendants' cars aihd the timber cars. 

In the fourth section of Chief Justice Taney's instructions 
to the jury, that judge shows that he knew what mechanical 
principles were, and he knew the relations between a rolling 
and sliding surface ; and the very basis and elements of me- 
chanics is infused into those views and instructions. 

The chief justice says, at section 4, page 31, plaintiff's 
proofs: " The plaintiff having claimed, in his specification, 
as his invention, the manner of arrav-ging and connecting the 
eight wheels of a railroad carriage, in the manner mentioned in his 
■patent, for the purpose of enabling burthen and passenger cars 
to pursue a more smooth, even and safe course over the 
curves and irregularities of a railroad, he is not entitled to re- 
cover, if the jury find from the evidence that, before the time 
when the plaintiff claims to have made this discovery, car- 
riages with eight wheels, arranged and coaaeCtGdi svhslantiaUy 
in the same manner, and itpoti the same mbstantial principles with 
those described by the plaintiff in his patent, were known 
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and had been publicly ased/or the pirjxise of transporting long 
timber more smoothly, cvenli/ and safely over the curves and irregu- 
larities of a railroad than could have been done in cars of the 
ordinary construction, with four wheels. And the circumstance that 
those timber cars were used only for temporary purposes, and were 
formed by using two ordinary four-wheel cars, with the hind and for 
wheels close together, as bearing carriages, and without any car body 
upon them, cannot affect the question now before tJte court." 

These latter words show that the judge understood me- 
chanics sufficiently well to know that the draft applied to 
cause the wheels to move did not affect the whole body of 
timber, in its position on the bolsters, in relation to the Eictive 
principle of the arrangement. 

The defendants in that case, however, asked that such 
organization should be considered as invalidating the plain- 
tifTs patent. But, under our construction and view of Winans' 
patent, we do not present it in that light here. We present 
it as an organization of the principle of an eight-wheel car, or 
swivelling motion of two four-wheel trucks, under the one 
body, burden, or load, with the trucks constructed, as defend- 
ants' witnesses testify, of rigid wheel-frames, and the wheels 
six or eight inches apart in each truck ; substantially the same 
construction and action as the defendants' cars, with the ex- 
ception that the wheels are closer together than they manufac^ 
ture them, although they are not so close as Winans' specifi- 
cation calls for. 

One of these timber cars, as shown bj'^ Thomas McMechen, 
" was permanently connected," to distinguish it from perma- 
nently holding by the load. It was connected by a piece 
extending from the king-bolt of one truck to the king-bolt of 
the other. 

To explain what he states, more fully, I will read his evi- 
dence on this subject: 

He says: " I was one of the superintendents and con- 
tractors on the Baltimore and Ohio railroad, in the years 
eighteen hundred and twenty-nine and eighteen hundred and 
thirty. I was superintendent in 1 829, and contractor in ISSO. 
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While I was contractor, in 1830, between the month of 
March and the month of May, the long timbers, called string- 
pieces, used in making the track — the pieces being six inches 
square, and from sixteen to forty-eight feet in length — were 
hauled on the track nearest Baltimore, on eight-wheeled cars; 
and, by means of these eight-wheeled cars, they were de- 
livered wherever required. One of these eight-wheeled cars 
consisted of two four-wheel trucks, having regular truck- 
frames, holding the axles of the pairs of wheels parallel to 
each other, and the wheels in each truck were about six or 
eight inches apart; and in this space between them was a 
brake, similar to what is in use now on various roads ia 
eight-wheeled cars. The frames of these trucks had stout 
cross pieces for bolsters, and were planked over with the 
other part of the framing, holding the whole frame firmly 
together. On top of each of these four-wheel trucks was 
placed an upper holster, secured to the middle of the trucks 
by a vertical centre pivot ; and these two trucks, with their 
bolsters, were permanently fastened together, a considerable 
distance apart — about twenty feet apart — by a long string- 
piece, six inches square; being one of the pieces, the same 
as the rails were laid with. This piece of timber secured 
the trucks this distance apart by resting on the middle of 
the bolsters, and the centre pivot of the bolsters going down 
through a hole in each end of the timber, and, through the 



"Upon top of the bolsters, also, of this eight-wheeled 
carriage, thus permanently connected or organized, the long 
timbers or string-pieces were placed and transported on the 
road wherever required ; and on their removal from the car, 
the car still remained as before, an organized body, and was 
drawn back for another load. This was the construction and 
operation of the eight-wheeled car, that delivered the timber 
on the road along side of my contract. 

" The car ran on a road that was laid in 1829, and on the 
track that it was running or finishing out ; and I saw the car 
daily. I finished my contract in May, 1830, and, after 
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visiting Pottsvllle, Pennsylvania, I returned ; and in July, 
1830, for about three weeks, I superintended the laying of 
rails on the second division of the Baltimore and Ohio rail- 
road, beyond or west of Ellicott's Mills; and after this, i« 
August, 1830, T was attached to the engineer corps, on the 
survey of the Baltimore and Susquehanna railroad, and had 
no further connection with the Baltimore and Ohio railroad. 
I am certain that this eight-wheeled car, constructed and 
operated as I have described, was used during the latter part 
of April and fore part of May, 1S30; and persons used to 
often ride on it when it was running on the road. The 
trucks turned under the bolsters, to suit the curves and other 
inequalities of the road; and in point of principle of con- 
struction and operation, my opinion is, that it was the same 
substantially as the eight-wheeled platform, and freight and 
passenger cars, now used on the various roads." 

The connection with a bolt or pivot through the bolster, 
was an arrangement which could be accomplished in 15 
minutes ; and the only difference between that and the timber 
resting on its own weight is, that the one has the bolt through 
it, and the other has not ; but depends on the adhesion of 
its great weight alone. The timber connected with its own 
weight and side standards, was just as secure for the practical 
purpose of transportation and use of the swivelling principle. 
It developed the combination and organization for the time, 
as much as though it had been bolted there ; and, as Judge 
Taney very properly says: "The circumstance that those 
timber cars were used only for temporary purposes, &c.," or 
"for a limited time, without any car body on them" (for all cars 
and machines are limited when it comes to time), "caimot 
affect the question now before the court." 

it certainly cannot be contended, for a moment, that the 
exercise of a common mechanical act in driving spikes through 
boards is the invention of an eight-wheel car ; and yet, me- 
chanically, it comes down to that. The principle, the opera- 
tion, the user, are there proved in 1830, and that is every- 
thing, as Chief Justice Taney's instructions show; for the same 
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impression is so apparent in that charge that it cannot be 
viewed in any other light ; and we say that they are substan- 
tially — in their features of construction and action, in their 
principle and general character — the same as the cars made 
by the defendants, as distinguished from the plaintiff's spe- 
cification. 

This is also confirmed by Leonard Forrest, in defendants' 
No. S, page IS — folio 74, who says: " That the timber cars 
were the same as the wood cars, with the exception that the 
timber laid by its own weight," and thus formed the connec- 
tion and organization in principle, the same as defendants use. 

Wood Cars, 1830. 

My next object will be to prove that eight-wheel, double- 
truck, swivelling, long-bodied wood cars, for the transporta- 
tion of amounts of cord-wood, were made and put in use, in 
the ordinary business of transportation on the Baltimore and 
Ohio railroad, as early as November, 1830, and continued in 
use for years ; thus being prior to the Columbus, and embody- 
ing all the essential principles of that car, so far as relates to 
the running gear, and the connection of the same with the 
frame or body. 

Mr. Eigar's testimony as to the time when the smoked 
drawing of the Columbus was produced, and the facts con- 
nected with it, was contradicted by himself in the Troy case, 
and by all the other witnesses of the plaintiff. The testi- 
mony on both shows that there was a drawing in Feb- 
ruary, 1831 ; whilst these eight-wheel wood cars went into 
operation in November, 1830, prior to the alleged drawing 
some three or four months. To prove this, we rely upon the 
following testimony : 

First. — Conduce Gatch, defendants' No. 2, pages 20, 21 — 
folios 81 to 84 ; No. 4, page 24 — folios 90 to 94 ; No. 4, pages 
S4, 35— folios 129 to 134. 

The construction of these wood cars, as differing from the 
timber cars, consisted in driving bolts through the string- 
pieces, which had been procured for the construction of the 
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road ; a slight change, requiring but a few hours' work. Mr. 
Gatch testifies that these cars werejitted up on the track in that 
manner, with siring-fieces or timbers originally procured for the 
construction of the road, in November, 1830, a7id that they were 
used for the transportation of cord-wood. We see at once that 
the first article, naturally presented for transportation on a 
railroad, wouid be the wood in the line of the road ; and 
we also see how natural it would be, after having used these 
timber cars, organized in May, 1B30, and during the following 
months, for the construction of the road — how natural it 
would be for any mechanic, having charge of the construc- 
tion of cars, to drive bolts through two of these string-pieces 
for the purpose of laying the cord-wood thfreon,andtomove 
the standards to support the wood at the ends. 

To the testimony of Jacob Rupp, defendants' No. 2, pages 
14, 15— folios 54 to 59, and 65 ; defendants' No. 4, page 33 
—folios 82 to 84; defendants' No. 4, page 62— foHo 239. 

Mr. Rupp assisted in making these cars. He was a pro- 
minent workman; and a more open, honorable, honest man 
than Jacob Rupp is not to be found in the city of Baltimore. 
He has, by his uprightness and industry, made himself com- 
fortably well off. Such a man is an ornament to the 
community in which he lives, and to a country like this. 
Upon such men the country is to rely for its stability and 
practical advancement ; and such men are entitled to great 
weight and consideration in a court of justice. An attempt 
has been made to stigmatize him as a workman, as though 
there were an aristocracy and a feudal system here; as if 
some were to be believed because they wore fine cJothes or 
assumed official distinctions, and others not, because they 
were industrious, and earned their bread by the sweat of 
their brow. We know no such doctrines and principles in 
this republic ; and we depart from the true character of our 
government, and thefundamental principles of our institutions, 
when such notions as this are sustained, or become popular. 

By the testimony of Leonard Forrest, defendants' No. 3, 
pages 18, 19 — folios 72 to 77; defendants' No. 4, page 17 — 
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folios 62 to 63; defendants' No. 4, page IS— folio 67; de- 
fendants' No. 4, page 19 — folio 73 ; defendants' No. 4, page 
38— folio 146. 

Mr. Forrest is a man with none to excel him in his branch 
of business. The very best of work produced by smiths is 
the work of Leonard Forrest ; and it is so known, generally, 
in the city of Baltimore. A more reliable man — a more 
sound man — a more skilfull man in the working of iron — 
a man of more strength of mind, tenacious memory and ac- 
curate observation — is not to be found than Mr. Forrest. 
He testifies to the same mode of building these wood cars ; 
and, as he did the iron work for them, it cannot be supposed 
that he is ignorant of the fact, and the circumstances con- 
nected therewith. 

Better witnesses than these cannot be obtained. To 
whom does the law look for knowledge and evidence on such 
subjects? Will this court look to men who were engaged in 
keeping books, without sufticient mechanical discrimination 
to distinguish between one piece of machinery and another, 
as to its arrangenient, construction and development of action, 
rather than to those who did the work, who had it before 
them — not only by observation, but who had it in their 
minds to give it form — to make it — to create it? Certainly 
not. The latter is the class, and whom we have produced ; 
to whom the law looks, and to whom the law would send us, 
for the purpose of ascertaining the facts. 

By the testimony of John A. McClarie, defendants' No. 3, 
pages 83, 84 — folios 331 to 334; and Murphy's affidavit, im- 
mediately following, 

McClarie is now in the prime of life, and at that time 
was a smart and observing boy ; and there is this fact con- 
nected with him — that his pursuits in after life show — that 
his tendency of mind was towards railroad cars, for he has 
been since connected for years with the running of them. 
The observation of them has become his pursuit in life. 
It was natural, therefore, for him to observe and recollect 
such a fact ; and a boy of that kind, with such a predisposi- 
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tion, could remember that he saw some of the rioters brought 
into Baltimore, on an eight-wheel car, with boards put on 
it ; hence there is strong probability that McClarie is correct, 
particularly as the men who manufactured the cars testify to 
their having been in existence before and at that time. 

By the testimony of William E.Ilutter, defendants' No. 3, 
pages 156 to 15S— folios 624 to 632. 

Mr. Eutter says that he saw these cars, in the winter of 
1830, take cord-wood down the slope east from Mount Clare. 

The plaintiff attempted to contradict that statetnent, by 
saying that there was no track laid there ; but we prove that 
there was a track laid there in April and May, 1830, by the 
report of James P. Stabler, assistant engineer on the Balti- 
more and Ohio railroad, dated Oct, Ist, 1830, and contained 
in the 1st volume of reports of the company. 

Mr. Rutter worked for Buddy and Colvin ; and he says that 
they built some cars for the Baltimore and Ohio Railroad 
Company, before they had a shop of their own sufficiently 
large to do their business; and Wm. Woodville, auditor and 
master of transportation of the Baltimore and Ohio road, and 
one of the plaintiff's witnesses, fully supports him in this, at 
plaintifis' proofs, page 32— foHos 137, 138. 

Mr. Rutter also says that he is positive that he saw these eight- 
wheel wood cars running on the Baltimore and Ohio road in 1830, 
before the Columbus ivas commenced; and he recollects when she 
was begun, was in the habit of going where she was being 
constructed, and knew the men who built her. 

This is positive and direct evidence ; and how can it be 
possible — as the plaintiff's witnesses assert — that these wood 
cars were not there until 1S35 ? 

Conduce Gatch, who left the road in May, 1834, testifies 
to the same fact ; so that it is utterly incredible and impossible 
that the plaintiff's witnesses are correct when they say, and 
simply from recollection, that they were not there until 1835. 
The very men who made them left the employ of the com- 
pany previous to that time, and they cannot be mistaken. 
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Mr. Riitter was entirely independent of the company; but 
his mind had a strong inclination to observe railroad machin- 
ery, as his ailer life shows, and he testifies positively that he 
saw them before the Columhus was commenced; that they 
were the first eight-wheel cars that he had seen in bis life, and 
that he left Baltimore in the summer of 1S32, 

By the testimony of Edward Gillingham, Defendants' No. 
4, pages 56, 57, 58— folios 214 to 222. 

This gentleman is the son of George Gillingham, who was 
the superintendent of machinery of tlie Baltimore and Ohio 
road, and since dead; and, although we have lost vehat he 
knew upon the subject, still we have the positive testimony 
of his son that these eight-wheel wood cars were on the road in 
1830, and before the Columbus. He describes them of the 
same construction as do the others of our witnesses ; i. e., 
two four-wheel trucks, having king-bolts and bolsters, with 
string-pieces bolted to the bolsters, and standards at the ends 
of the string-pieces. He saw these wood cars there in 1830, 
and recollects them distinctly. His father had a shop there, 
and did work for the company ; and he was often there, as- 
sisting in mechanical duties. His mind was on mechanical 
subjects, and he cannot, therefore, be mistaken. 

He is now in the employ of the Baltimore and Ohio Rail- 
road Company, as a clerk in the machinery department; is 
a gentleman of much respectability ; one whose observations 
on such a subject enable him to determine how these wood 
cars were constructed, and the date at which they existed ; 
which he testifies was in 1830, and before the Columbus was 
built, or even thought of. 

By the testimony of John Rupp, Defendants' No. 3, pages 
43, 44 — folios 172 to 179. 

John Rupp resides in Hanover, Pennsylvania. He went 
to Baltimore in April, 1831, worked on the Columbus, and 
when he arrived there these eight-wheel wood cars were in 
existence on the Baltimore and Ohio road, and he, of course, 
as he testifies, saw them at that time. He left in 1832, and 
returned to Hanover, and cannot, therefore, be mistaken. 
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The entries in the time book of Gatch prove Mr. Rupp's 
statements as to time, showing that he came in April, 1831 ; 
which shows that the plaintiff's witnesses cannot be correct 
ill drawing the inference that they were not there until 1835, 
simply because they do not recollect them, or did not parti- 
cularly observe them. 

By the testimony of John M. Eichelberger, Defendants' 
No. 4, page 91 — folio 80; and page 37 — foho 139. 

Mr. Eichelberger was engaged as a painter in the service 
of the Baltimore and Ohio Railroad Company, and recollects 
these wood cars. There was no question in his mind but 
that they were eight-wheel wood ears, and that they hauled 
cord-wood. 

I next refer to the extract from the Baltimore Gazette, of 
date Wednesday, January 19, 1831. " The Railroad is now 
furnishing," &c., &c., to be found in defendants' No, 4, pages 
45. 46 — folios 172 to 174, inclusive. That newspaper makes 
a matter of record on January 19th, 1831, of the fact " that 
a conveyance for wood had been furnished by the Baltimore 
and Ohio Railroad Company ;" that the effect had been 
to keep the price of wood down that winter; that they 
would continue to do so, from the quantity furnished; and 
that the cars were exactly suited to this purpose. 

By the testimony of James B. Dorsey, defendants' No. 4, 
page 75 — folios 382 to 985, and 889 ; and page 77 — foHoa 
277, 278, 291 to 296. 

Mr. Dorsey testifies that he went up to Frederick, in the 
latter part of 1831, and remembers examining one of these 
wood cars, which had been " constructed in Frederick, under 
the direction of Joshua Dill, the agent of the railroad com- 
pany;" so that the building of these cars was not confined 
to Mount Clare, but they were so well known that one, with 
a railing around, was put together some sixty miles from 
Baltimore, in 1832, and was seen by Mr. Dorsey, and when 
he came to Baltimore he saw on the road large numbers of 
these eight-wheel wood cars, fixed with string-pieces; they 
were then a common car, in extensive use. Neither can he be 
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mistaken in the time ; for he left in 1832, and went to Colum- 
bia, and thence on the Frenchtown road. The plaintiff's 
witnesses, therefore, must be in error, 

I next call attention to the second volume and sixth annual 
report of the president and directors to the stockholders of 
the Baltimore and Ohio Railroad Company; and therein, to 
the report of William Woodville, superintendent of transpor- 
tation, dated Ist October, 1832, commencing: "Sir, the 
period," &c., &c. : " By reference to these papers," &c,, &c. 
And, in the table "M, No, 7," to the article " 44S0 tons of 
firewood,'" Sec, under the entry of transportation, as wood car- 
ried during the winter of 1S31. 

I Iiave shown, by a public newspaper as well as by wit- 
nesses, that wood was transported in 1830. And although 
there was no account of it kept and reported in 1830, and 
from the 1st of January, 1831, stili, in corroboration, we find 
in the reports that, from the 1st October, 1831, to the 1st Oc- 
tober, 1832, the large amount of " i480 to?is of firewood" 
were transported. 

The testimony of Gatch, Rnpp and Gillingham shows that 
more of these wood cars were constructed in 1831; that they 
then carried double tiers of wood ; that it was a very cold 
and inclement winter ; and, that four-wheeled cars were also 
pressed into use, in consequence thereof, some of them hav- 
ing standards set up in the boxes, and others, pieces laid on 
the platforms, and fixed or fastened in that way. 

All these facts, so far as they go, confirm, fully and entirely, 
the evidence of the defendants' witnesses — that eight-wheel 
cars commenced carrying wood in the fall of 1830. 

By the testimony of Edward May, defendants' No. 3, page 
46— folios 181, 184, 186 to 188. 

Mr. May is now a merchant, and a hardware dealer in the 
city of Baltimore. He was, originally, a carpenter by trade 
and occupation; has been very successful, and is an intelli- 
gent and respectable man. He went to the Charles-street 
shop in the latter part of 1831, to assist in fitting up the 
shop ; and did assist in putting new standards in these wood 
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cars. The trax;k was laid from the Charles-street shop, run- 
mng up Pratt-street, to Mount Clare. It had been laid in 
Pratt-street before; it ran in the direction of Mt. Clare. 
This tracli was laid frona the corner of Charles and Camden, 
up to Pratt streets, in the early part of 1832 ; and Mr. May 
there saw some 15 or 90 of these wood cars, during the 
exceedingly cold winter, in which the greatest demand for 
them occurred. They had heen brought there for the pur- 
pose of having new standards put to them, which repairs 
Mr. May did himself. He !eft in ] 833 ; and one of the eight- 
wheel cars — the Winchester or the Dromedary — was then 
being constructed. In the spring of 1S3S, he testifies to these 
wood cars being there. He assisted in putting standards on 
them, and they were old cars; they had the appearance of 
having been in use a long time. It was his business, not 
only to see and observe, but to understand their construction, 
organization and their condition. It was perfectly natural 
for him to do so, because it related in a measure to the his- 
tory of his life as connected with that road ; it was something 
he had done and observed, and bore a close relation to his 
regular business. Men are more iikely to remember that 
which is intimately connected with their business, and their 
own acts, than those who, from mere observation, testify as 
to what their recollection was or was not, in regard to events 
in which they were not actually concerned. 

By the testimony of Henry Shuitz, defendants' No. 4, 
pages 40 and 42 — folios 154, 157 to 159 inclusive, who was 
there with Mr. May, and states the same facts as to the cars. 

I next refer to the report of James P. Stabler, assistant 
engineer to Jonathan Knight, chief engineer, dated Septem- 
ber 30th, 1830. On page 81 of the 4th annual report of the 
president and directors to the stockholders of the Baltimore 
and Ohio Railroad Company, 1st volume of reports, com- 
mencing with the words — "After the commencement," &c., 
Mr, Stabler there reports that a large quantity of these 
string-pieces, which the witnesses testify they used to con- 
struct these wood cars, was deposited near Mount Clare and 



ityGoogIc 



174 ARGUMENT OF 

Pratt-street ; and that it was then thoiiglit they might not be 
required for building the road, as stone sills were to be used. 
And hence the string-pieces, being so well suited for the con- 
struction of these cars, were at hand for consumption, and 
a few of them were used for that purpose. 

I also refer to the 6th annual report, volume 3, pages 75 to 
82. On page 75, to " office of construction," &c,, " Sept. 30, 
1839," from "the following report," &c., as far as "from 
the commencementof the work." On page 78, to "scantling 
procured for the railway has been used for building, for 
bridges, yor various part^ of the machinery connected vAtk the road, 
and for a variety of other purposes." On page 79, to " the 
whole amount," &c., and from "6x6 inch yellow pine and 
other scantling," &c. On page 83, to "leaving 64,260 Jm 
appropriated to other purposes, as before mentioned.'" 

That report of Mr. Stabler shows that 64,260 feet of this 
timber was used for machinery and bridges, &c., and hence, 
the plaintiff's assertion, that the entries on the pay rolls should 
have shown the purchase and use of these string-pieces, is 
unfounded. The string-pieces were there, already purchased 
by the superintendent of construction, and the work was 
rough, out of door work ; they were put togetlier out on the 
track, and hence Mr. Gatch very properly did not reportthem 
as new cars, nor as new stock. There was no report of such 
work needed, and none was made ; and he could not have been 
expected to have reported them as lumber, purchased by him 
for the company, when he did not purchase it; it was al- 
ready in their possession. All these witnesses whom I have 
referred to, prove clearly and fully that the mere change, oc- 
cupying but a few hours, of bolting these string-pieces fast to 
the bolsters of the timber cars, and allowing them to remain 
permanently in that way, was done in 1S30, and that cord- 
wood was transported upon these wood cars priortothe com- 
mencement of the Columbus ; so that the plaintiff's witnesses 
must be mistaken in the inference which the plaintiif attempts 
to draw from their testimony, because they do not recollect 
that the cars were there until 1836, whilst the very men who 
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built them had left the service of the company, raany of them 
long before that time. They were certainly there and in use 
in November, 1830. 

Trmsel Cars, 1830. 

My next object is to prove that the eight-wheel, double 
truck, truasel cars were made, and in use for transporting 
horses and a carriage together in the same trussel, and upon 
eight wheels, at least as early as December 17th, 1S30, being 
prior to the planning and building of any eight-wheel passen- 
ger car ; and for which I rely upon the following witnesses : 

Jacob Rupp, defendants' No. 4, pages 63 to 68 — folios 141 
to 264; Jacob Rupp, defendants' No. 4, pages (>1, 62 — ^folios 
237 to 239 ; Leonard Forrest, defendants' No. 4, page 38 — ■ 
folios 144 to 146; Jno, M. Eichelberger, defendants' No. 4, 
page 37 — folio 139; Edward GiUingham, defendants' No. 4, 
page 5G — folios 214 to 219; Conduce Gatch, defendants' No. 
4, page 35 — folios 132 to 134; Conduce Gatch, plaintiff's 
proofs, page 104— folios 495 to 497 ; " Exhibit B," plaintitPs 
proofs, page 109 ; containing " Two trusselsfor the transpor- 
tation of horses and carriages;" Extract from "Baltimore 
American," dateDecemberlS, 1S30; Defendants' No. 4, page 
55 — folios 210 to 213; Extract from "Baltimore Gazette," 
date December 17, 1830; and, Jno. vs. Sumner, defendants' 
No. 4, page 48 — folios 184 to 186 ; John Rupp, defendants' 
No. 3, page 43 — folio 172; John Rupp, defendants' No. 3, 
page 44 — folio 174. 

Mr. Jno, Rupp assisted to fix up a car, similar in descrip- 
tion, in 1831 ; but all these other witnesses, and the entries, 
show clearly that in December, 1830, two of these eight- 
wheel trussel cars, with a framing around, and end pieces to 
let down with hinges, were constructed and in use ; that they 
transported the carriage and horses of John Quincy Adams ; 
and that the construction of the trussel part was made a 
matter of record upon the pay-rolls, because it required con- 
siderable work, was an addition of new stock, and compara- 
tively expensive. 
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The newspaper publications fixed the date fully, and the 
descriptions contained in them corroborate the witnesses who 
built the cars. 

Our witnesses testify that it was one long body (tJie trus- 
se]) resting upon two ordinary four-wheel trucks, which were 
well suited for such a purpose ; that they were strong and 
comparatively small in size ; that the carriage and horses were 
put in thistrussel or car, and thus taken on the road. The 
pay-rolls show that two were built, and the newspapers show 
that more than one was built; that one trussel carried the 
carriage and horses ; that it was hitched behind one of the 
passenger cars, in which some of the directors and Mr, Adams 
were seated ; and that it was a novel and convenient mode 
of tiansporting horses and carriages, as they could be driven 
up the slopes that let down on to the platform, or trusse!, 
without being unloaded. 

The plaintitf's witnesses say that they nailed some rough 
pieces of board on two four-wheeled cars, to carry the carri- 
age and horses of Mr. Adams; if they did nail such boards 
on such cars, they are mistaken as to the person, and it must 
have been before that time. 

It is not at all probable that a mere casual rough piece of 
work, as that would be, was reported in the newspapers ; it is 
utterly inconsistent ; it cannot be believed ; for they were 
very dilTerent cars described in the papers and reported in 
the pay-rolls. 

The meaning of the word " irussel," is a body supported 
on two objects; which shows it to have been an eight-wheet 
car — consisting of two four-wheel trucks — to the mechanical 
mind, and it was very natural to have orgimized such a con- 
struction, after the timber and wood cars. 

There was, however, no new principle about it, and no 
invention to form the basis of a patent, especially not by the 
plaintiff, who was not the originator of it. 

The plaintiff alleges that there could not have been any 
wood or trussel cars on the road before the appearance of the 
Columbus, in July, 1831, and relies upon the following state- 
ments : 
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lat. That the officers and others connected with the road, 
ill more or less responsible positions, do not remember seeing 
such cars until 1835. 

2d. That the said trussel and wood cars were not specifi- 
cally mentioned in the reports as eight-wheel cars. 

3d. That no specifiedcharge appears in relation to them in 
the pay-rolls of the company. 

In answer to the first proposition, I say that Philip E. 
Thomas does not dispute their existence, and he was presi- 
dent of the road; neither does George Brown, the treasurer; 
John Ferry, the clerk ; George Maxwell, a machinist; Lloyd 
Claridge, a painter; and Thomas Davis, a conductor; and all 
these are the plaintiff's witnesses. Edward May, plaintiff's 
witness, page 124 plaitttiff's proofs, folio 542, says that in 
" 1832 /te saw the wood cars" and thus contradicts others of the 
plaintiff's witnesses, who say they were not there until 1835. 
William Woodville, another of the plaintiff's witnesses, doea 
not dispute the existence of the trussel cars ; and a!i the 
other witnesses of the plaintilT were not concerned in build- 
ing such cars ; Glenn was laying down switches, Cromwell 
was a coachmaker, and Woodville was keeping the transpor- 
tation books ; and besides which, it does not appear that he 
had a mechanical mind, and powers of observation and dis- 
crimination in mechanics, sufficient to identify a change as 
to principle in any cars whatever. 

In reply to the second proposition, I say that the car Co- 
lumbus was in existence in July, 1831, on eight wheels, and 
no mention is made of her in the reports between that time 
and 1834, although she cost a considerable sum of money; 
still she was there on the road, and so were the others; and, 
if she were not noticed, it is natural to suppose that the wood 
and trussel cars, which were but of trifling expense, compara- 
tively, should be omitted also, although they were there. 

In answer to the third proposition, I say that the trussel 
cars are reported in December, 1830, on the pay-roll; that 
the timber for the wood cars was purchased for the construc- 
tion of the road, by the superintendent of construction, and 
12 
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is stated to be at the depot, September 30th, 1830, in the 
report of James P. Stabler. 

James P. Stabler, in his 6th annual report, accounts for al! 
this timber since the commencement of the construction of 
the road; and reports that 64,260 feet, running measure, were 
used for bridges aitd machinery on the road. 

Judge Nelson. — These wood cars, of which you speali, 
are of no moment in the case, unless it can be shown that 
they were brought out before the Columbus ; it is of no im- 
portance to show that they were there after the Columbus. 

Mr. HuBBELL. — We show, conclusively, may it please the 
court, that they were there as early as November, 1830, 
which is longpriorto the existence of the Columbus. Their 
use, after the Columbus, goes to the question of abandon- 
ment. 

The pay-roils that the plaintiff produces do not show work 
done on the Columbus ; and neither was such work done on 
the wood cars in the shop. It was done out on the road, as tlie 
testimony of Conduce Gatch shows. It is also a reasonable 
supposition that, had such work been done in the shop, it 
would not have made its appearance on the pay-rolls, as it 
was not attended with an outlay of money by Gatch. 

" Winans' cars," as reported, were "friction wheel cars." 
This gave rise to the name, "Winans' cars," being fre- 
quently used. The appellation, " Wioans' cars," did not 
refer to the eight wheel cars ; and whenever " Winans' cars" 
were mentioned by Gatch and others, it meant the friction 
wheel cars, and not the eight-wheel cars. See Catch's pay- 
roll, page 111, plaintiff's proofs for November, 1831, before 
the Columbus was thought of. 

Columbus. 
I will now advert briefly to the Columbus ; and, although 
Ross Winans probably produced a sketch or plan of the body 
framing of the car Columbus, without any bolsters or run- 
ning gear, yet, that the person who made the arrangement 
of the running gear, which was merely repeating what had 
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before been done upon the wood and trnssel cars, was Con- 
duce Gatcli. To prove this, we rely upon Conduce Gatch, 
Troy case, pages 33, 34, from "In the first passenger car," 
&c., down to "date of Mr. Winans' patent." The time 
being corrected througli his time booli entries, defendants' 
No. 4, page 35 — foiio 131; defendants' No. 1, page 29 — 
folios lS-5, 186; defendants' No. 1, page 30 — folios 191, 192, 
193 ; defendants' No. 3, pages 21, 29 — folios 85, 86; defend- 
ants' No. 3, pages 25, 26 — folios 94 to 101 ; defendants' No. 
3, page 27 — foLios 104, 105. 

John M. Eichelberger, defendants' No. 2, pages 23, 24 — 
folios 94 to 96; defendants' No. 4, pages 20, 21 — folios 75 
to 80. 

Jacob Rupp, defendants' No. 2, pages 15, 16 — folios 59 to 
64; defendants' No. 4, pages 22, 23— folios 84 to 89. 

Leonard Forrest, defendants' No. 2, pages IS, 19 — folios 
74 to 76, 77 ; defendants' No. 4, pages 17, 18, 19— folios 64 
to 72. 

John Rupp, defendants' No. 3, pages 43, 44 — foHos 172 
to 179. 

William E. Rutter, defendants' No. 3, pages 157, 158 — 
folios 626, 631,632. 

Edward Gillingliam, defendants' No. 4, pages 57, 58 — 
folios 219, 220 to 222. 

John P. Mittan, defendants' No. 4, page 58 — folios 223 
to 225. 

Henry Shultz, defendants' No. 4, page 41 — folio 157. 

Thomas Murphy, defendants' No. 4, page 30 — folios 152, 
153. 

Extract from " Baltimore American," of date July 4, 1531. 

John S. Sumner, defendants' No. 4, page 47 — folios 179, 
180. 

Extract from "Baltimore Gazette," of date July 2d, 1831. 

Many of these witnesses swear positively that they saw 
the drawing from which the Columbus was built; and that 
it was simply the body framing, similar to the exhibit which 
was handed to the court with their testimony, without 
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boards nailed upon it, and without finish, without bolsters 
and without trucks. They testify positively to that repre- 
senting the drawing from which the Columbus was built, as 
to the body. They also testify that Gatch drew the running 
gear on a board, similar to the drawing handed to the court ; 
and from it the trucks were built. 

In the building of the Columbus, it is manifest, from the 
history of the development of this principle on the Balti- 
more and Ohio road, that it was unnecessary to give Gatch 
any directions as to the passenger cars ; for ail he wanted 
was the size and dimensions of the body, which was pre- 
cisely what the drawing contained. He could ascertain, by 
laying his rule on it, whether the scale was J or | an inch to 
a foot. He could tell that it was not i an inch, because that 
would be 36 feet long and 10 feet high, and entirely out of 
proportion. 

In the Troy case, one of the witnesses says that he saw 
him measure it, and so he did; and the drawing being IS 
inches long and 5 inches high, with a scale of | of an inch 
to a foot, would make it 24 feet long and 68 feet high, 
which is about the proper size ; and that was the size of the 
body. He measured it to obtain this scale and size. He 
had fixed the running gear before on similar cars. It was no 
trouble for him to make a similar drawing of the two trucks; 
which he did, and from which the men worked in building 
the car. There was no trouble about it, nor was it anything 
new. In that way, the Columbus was planned and built; 
and when she appeared on the road she was not spoken of 
by the papers of the day, nor by the reports of the company, 
as a new principle, but simply as a large car, on eight wheels, 
for passengers. 

Winans' friction wheel is spoken of in the company's re- 
ports as a new and important invention ; and if Winans was 
the inventor of the Columbus, why was she not spoken of as 
his, and something new and important as an invention, and 
not simply as a large and capacious car on eight wheels? 
Winans himself did not consider that he had invented her, 
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and never has sworn that he did. All that we find recorded 
in relation to her is consistent with what our testimony shows 
was done before, because she did not embody any novel prin- 
ciple or material change of organization. 

As the court has heard the testimony on this point, I will 
not consume time by repeating it, but will pass to another 
part of the same subject. 

The plaintiff, in order to prove that Wiuans really planned 
and contrived the arrangement of the running gear of the car 
Columbus, relies upon, two species of testimony : 

First. — Witnesses. 

Second. — A smoked drawing. 

In answer to the plaintiff's witnesses, the defendants rely 
upon the following testimony ; and in answer to the plain- 
tiff's alleged drawing, the defendants prove that the car Co- 
lumbus was not built iu conformity with the alleged drawing, 
in any material particular, but was produced according to 
defendants' model presented to the court. 

The defendants' witnesses are James B. Dorsey, defend- 
ants' No. 4, pages 76, 77— folios 2S7 to 291 ; John M. Eicliel- 
berger, defendants' No. 4, pages 36, 37~folios 135 to 139 ; 
Leonard Forrest, defendants' No. 4, pages 37, 38 — folios 140 
to 144 i John P. McJilton, defendants' No. 4, page 39 — folios 
147 to 150 ; Extract from " Baltimore Patriot," of date June 
24th, 1831: " Surrounded by an ikon railing," &c. ; Henry 
Shultz, defendants' No. 4, page 41 — folios 155 to 158 ; Jolni 
P. Mittan, defendants' No. 4, pages 58, 59— foiios 228 to 230 ; 
Jacob Hupp, defendants' No. 4, pages CO, 61 — folios 231 to 
239; Edward Gillingham, defendants' No. 4, pages 56, 57 — 
foiios 214 to 322; Conduce Gatch, defendants' No. 4, pages 
29 to 34— folios 107 to 129. 

The plaintiff's witnesses evidently speak, in their testi- 
mony, from their general recollection of the appearance of the 
Columbus, she being a yellow car, with trucks and perches, 
and the drawing is also painted yellow, displaying trucks and 
perches. They do not specify any details either in physics 
or mechanics sufficient to prove that they recollect the con- 
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struction, or the manner in which the pieces were connected 
with each other. And when they testify to the best of their 
remembrance, they are very likely to be mistaken in regard 
to the identity of the drawing with the Columbus. That 
Bpecies of evidence, on a matter of this kind, cannot prevail 
against a close examination into the mechanics. The ques- 
tion whether a certain car was built from a certain drawing, 
cannot be determined from a general glance at a drawing, or 
recollection of the car. It can only be determined by a close 
comparison of the mechanical structure and arrangement, 
the mode of fixing the parts together, and their formation. 
And it is upon such an examinalion that the defendants' wit- 
nesses show that the drawing now before the court, and pro- 
duced by the plaintilF, was never seen by them, and was not 
the design from which the Columbus was constructed, 

The defendants' witnesses gave particulars ; they say that 
the trucks in the drawing are not hke it ; that they are fric- 
tion wheel boxes, and that the Columbus had not, whenjirst 
huilt, friction wheel boxes, hut she had plain boxes; that she 
subsequently had friction wheel boxes, which, not answering, 
^luin boxes teere again 'put on the tracks. Leonard Forrest made 
the bolts for the plain boxes when she was first built, and 
Conduce Gatch testifies that she had plain boxes on at first ; 
that she was afterwards altered, and friction wheel boxes put 
on ; that the trucks had to be constructed to suit the altera- 
tion ; that they were tried, and after finding they would not 
answer, they w.ere removed, and plain boxes were again put 
on. The witnesses do not contradict each other, but those 
on behalf of the plaintiff fa!! short of the statement of all the 
facts. 

Mr. Gillingham, who is the son of the person who made 
these friction wheel boxes, testifies that she had plain boxes 
on when first built ; that subsequently the friction wheel 
boxes were made at his father's establishment, and put on in 
1832, at the Charles- street shop. 

The smoked drawing has not the same construction of 
trucks that the Columbus at first had ; the timbers are not put 
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together in the same way; the perch is not of the same for- 
mation as when she was first built ; she then had a straight 
perch, with kownes. This perch on the drawing is tapered, and 
has no kownes. The drawing shows friction wheel boxes; 
whilst she had plain boxes when first built. The drawing 
shows six sliding windows on a side, three feet by two feet 
each ; she had nine or ten sliding windows on a side, each 
about two feet square. Such windows as the drawing shows 
could not have been put there with such a frame — the num- 
ber of uprights is too few ; the ear was built with more up- 
rights on a side. The bottom framing is not the same ; they 
are not placed in the same way. It has only two longitudinal 
timbers; the Columbus had four; she had middle timbers 
running lengthways to support the floor. The side pieces 
did not terminate flush with the end pieces, as appears in this 
smolied drawing — they projected beyond the end pieces. 
This smoked drawing also shows the uprights continuing up 
through the roof, thus making a wooden railing ; whilst there 
never was a wooden railing on the Columbus, and the di- 
mensions of the panes of glass over each shutter were not so 
large; also the shutters and panes of glass were more nume- 
rous. It is utter folly to say that the Columbus was built 
from that drawing, as it is not, in the first place, even a work- 
ing drawing. A drawing from which a car is to be built 
must be a drawing in detail — such aone as Mr. Gatch made, 
and such a one as was handed to him ; and when the plain- 
tiff attempts to support this drawing by showing that the 
Columbus was built from it, it is utterly an impossibility. In 
the drawing, there is no eave to the roof; the Columbus had 
an eav« to turn off the rain ; it is said also that the Colum- 
bus carried great weight on the top ; and is it to be supposed 
that in such case the side pieces would be runup through the 
roof, as shown in this drawing, instead of the ends supporting 
it, as exhibited by the model ? T/iey arc alike only in the yellow 
and drab paint on the body and doors. There are no thorough 
brace bolsters in the drawing, and the Columbus had them. 
It does not approach her construction in 1831 ; and when a 
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comparison is made between them, the attempt utterly fails, 
aud seventeen material mechanical difSerences, which tell no 
false tales, are found to exist, every one of them sufficient to 
prove that she was not built from the smoked drawing. 

They are enumerated and fully stated in the following tes- 
timony: page 129 — folio 109 — defendants' No. it 

1st. This drawing has the bottom side pieces of the body 
frame flush with the box part of the body at the ends. 

The car Columbus had these side pieces to project about 
four inches beyond the box part of the body at each end, and 
rounded ofFlike the model. 

2d. This drawing has a body representing two doors on the 
same side, one at each end of the aide. The car Columbus had 
one door at one end and a pair of steps at the other end of the 
same side of the body, and the two doors, and the two pair of 
steps were placed, the doors diagonally to each other, and the 
steps diagonally to each other, as shown in the model. 

3tl. This drawing has seven side, and two end uprights, 
showing two doors and six sliding windows on a side. The 
dimensions of the open space of the sliding windows is one 
and a half inch high, by two'and a quarter_inches long, which, 
at three-quarters of an inch to the foot, would be two feet 
high and three feet long. 

The car Columbus had ten or eleven side uprights and two 
end uprights, forming nine or ten sliding windows, one door 
and a panel for a pair of steps on a side ; and the dimensions 
of the open spaces of the sliding windows was about two feet 
equare, like the model. 

4th. This drawing has panes of glass above the sliding 
windows, which measure five-eights of an inch broad by three- 
quarters of an inch high, which, at three-quarters of an inch 
to the foot, would be ten by twelve inch panes of glass, 

The car Columbus had panes of glass above the sliding 
windows about seven by nine inches, certainly not larger than 
seven by nines, and instead of being only eighteen in number 
over the slides, there were in the car twenty -seven or thirty 
in number on each side. 
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5th. This drawing represents wooden uprights of the same 
size as the uprights of the body, and a wooden raihng with 
net work on top of the body. 

The car Columbus never had a wooden railing on top. 
When she first came out on the road she had iron uprights, 
with a scroll and iron baggage rods on top, as shown by the 
model ; and in the spring of 183S, she had iron uprights put 
on her to secure an awning to, and a wire net-work secured 
to these iron uprights, for the convenience of passengers. 

6th. This drawing represents the top of the car as without 
any eave to project over the top side framing pieces, 

The car Columbus had an eave projecting over each side 
of the body, to throw the rain off clear of the sides of the 
body. 

In my opinion, no mechanic, who understood his business, 
would build a car with a roof to be supported inside of the 
framing, as indicated by the drawing, as it would neither 
throw the water off at the sides nor rest on a firm basis; it 
would not properly sustain a heavy load of baggage or passen- 
gers. The roof of the car Columbus rested on top of the 
framing of the body. 

7th. This drawing has no opening at each end through the 
raihng there shown, for passengers or persons to pass through, 
and no visible means for persons or baggage to be taken on 
top. The car Columbus had two iron uprights, tipped with 
brass balls at the head of the steps at each end, and ropes 
from them for persons to ascend the steps and pass through 
on top, and these formed a finish to the baggage rods, all as 
shown by the mode!. 

8th. This drawing measures four and a quarter inches from 
the middle of the bottom framing pieces to the top framing 
pieces, which, at three-quarters of an inch to the foot, would 
give five feet eight inches as the height from the floor to the 
top, inside. This would be too low for an ordinary sized man 
to stand up in with his hat on. 

The car Columbus was high enough inside for a tall man 
to stand up in with his hat on, and have it just touch the 
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top, and was about six feet six indies high inside from the 
floor to the top. 

9th. This drawing has the side framing piece immediately 
below the panes of glass, to measure on the scale of three- 
quarters of an inch to the foot, about three and half inches 
in width, and the top side framing piece to measure two in- 
ches in width. Two inches in width would not he sufficient- 
ly strong to support a roof safely, particularly when it is to 
carry a load on top, and the uprights are three feet apart, as 
in the drawing or lithograph. 

The car Columhua had the uprights of the frame about two 
feet apart, and the side framing pieces at the top rested on 
the uprights ; they were mortised into it, and the roof rested, 
with an eave projecting over the sides, on top of these upper 
side framing pieces ; and these uppersideframingpieces were 
wider and stronger than the framing pieces that were imme- 
diately below the glass, because the upper framing pieces had 
the weight of the roof and any load that might be placed 
on it to sustain, and therefore needed to be the largest and 
strongest- 

10th. Referring now to the ground plan of the framing for 
a car body, shown in this drawing or lithograph, the same 
difference, as mentioned first, is seen in the side framing pieces 
not projecting beyond the end pieces. Also this ground plan 
has no middle pieces extending longitudinally and parallel 
with the side framing pieces to support the floor in the middle. 

The ear Columbus had two middle pieces, or timbers be- 
tween the side pieces, extending longitudinally and parallel 
with the side pieces to support the floor of the body, as shown 
in the model. 

11th. As to the running gear. This drawing shows bol- 
sters at a distance from the centre of the bolsters to the end 
of the body, a little over one-fourth the length of the body. 

The car Columbus, as built by me, had the bolsters distant 
from the ends of the body to their centres each one-fitth the 
length of the body. I recollect distinctly that I placed them 
at one-fifth, so that two-fifths should balance each other; one- 
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fifth on each side of each bolster, and the remaining fifth in 
the middle of the body should be sustained by the main 
strength of the body itself. 

12th, This drawing or lithograph shows a plain bolster to 
the trucks and body, and does not show any king-bolt. 

The car Columbus had a thorough brace bolster and king- 
bolt to each truck, as shown in the model. 

I3th. This drawing does not show any side bearing friction 
rollers to enable the trucks to swivel easily. 

The car Columbus had side bearing friction rollers in the 
truck bolsters, two to each truck, as shown in the mode!. 

14th. This drawing shows perches, tapered and passing 
directly through the body of the truck bolsters, and without 
any hownes or braces. 

The perches of the car Columbus were not tapered ; they 
were straight, and did not pass directly through the body of 
the truck bolsters ; they were pillowed upon and notched into 
the top of the truck bolsters, as shown in the model, and had 
hownes. 

15th. The car Columbus had the end pieces and bolsters 
of the trucks notched into the tops of the side pieces, and an 
iron rod or bolt passing under each bolster, securing the side 
pieces; and the sidepieces were rounded atthe ends, horizon- 
tally, all as shown in the model. 

This drawing has no iron rod or bolt under the truck bol- 
sters to secure the side pieces together; has the bolsters and 
end pieces pillowed on the side pieces, but not notched into 
tiiem ; and has the ends of the side pieces rounded vertically, 
not horizontally, 

16th. This drawing shoWs the large semi-circular boxes on 
the trucks that were used to inclose Winans' friction wheels, 
in the latter part of 1S31, on some four-wheeled cars, and in 
the early part of 1832 were tried with Winans' friction wheels, 
chilled on the inner surface, on the Columbus, for which she 
had to have new truck-frames made, with the side pieces, con- 
sisting of two timbers, bolted together, and a curved mortise 
in them for the friction wheels to run in, and thus protect 
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tbem from dust as mucin as possible ; the side pieces of the 
first trucks put under her were single timbers, and not such 
as the inclosed Winans' friction wheels were afterwards 
applied to. The journals of the friction wheels did not, 
though, come through the metal of the box inclosing them, 
as appears in the drawing ; that is not mechanical ; the jour- 
nals of the friction wheels rested in boxes bolted to the side 
pieces, inside of the boxes, such as shown in the drawing, 
and the sides of these iarge boxes were solid, and inclosed 
the under side of the friction wheel and its bearings. The 
chilling of the inner surface of the friction wheels and inclos- 
ing them in these boxes was, at that time, thought to be an 
improvement worth a trial ; but owing to the accumulation 
of dust in the box, by passing through the hole where the 
axle passed into the friction wheel, and the cutting of the 
metal, it was found impossible to make the friction wheels 
answer, and they were abandoned generally, and plain boxes 
were again put on the Columbus. The car Columbus, when 
first built, had small plain boxes on her, and the side pieces 
of the trucks were single timbers, like the model, 

17th. This drawing or lithograph, in the ground plan, shows 
a body cross piece or bolster to the framing, and then a 
shorter bolster, having a ring to pass between it and the body 
timber or bolster. This ring passing between them indicates 
that they move upon each other, or that the shorter one is 
the truck bolster. This position of the ring between them 
will not, in mechanics, admit of any other conclusion than 
that the shortest bolster is a truck bolster. This truck bol- 
ster measures, on the lithograph, three inches and nine-six- 
teenths, which, at three-quarters of an inch to the foot, would 
make it 57 inches long, being the same length as the guage 
of the track of the Baltimore and Ohio railroad, and wholly 
insufficient to reach across the truck from one side piece to 
the other of such trucks as the Columbus was built with, as 
the side pieces were outside of the wheels, like the model. 

The car Columbus had truck bolsters about seven feet long, 
and also had a safety coupling rod between the trucks, like 
the model, which this drawing has not. 
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It is proved, seventeen times over, therefore, that the posi- 
tion of tlie plaintilFis incorrect, and that the drawing had no 
existence at that time, and of course was subsequently made, 
in 1832-33 or '34. We prove, hy two processes, that the 
drawing did not exist at the time, but that it was subsequently 
made, with friction boxes corresponding, in a measure, with 
those under the Columbus in 1832. The draughtsman who 
made that smolted drawing has not been particular enough to 
make the body correspond with the Columbus, or with the 
skeleton drawing which was handed to Gatch in 1831. The 
principle was not new, and Gatch needed nothing more than 
the outline of the body. The plaintiff's witnesses are entire- 
ly mistaken in their recollection or belief on the subject. 

Winans himself was engaged in engineering pursuits and 
iron machinery, experimenting with chilled and friction 
wheels, planning machinery for the inclined planes, andlook- 
ing after the steam engines, in 1831. And for reference, in 
relation to the manner in which he was engaged, 1 will, in 
addition, call the attention of the court to the fifth annual re- 
port of the company, in 1831. To the report of John Elgar, 
of date September 30, 1831, pages 99, 100. To the report 
of Jonathan Knight, of date October 1st, 1S31, page 22, vol. 
1, of reports. Also, to the report of Jonathan Knight, of 
1833, pages 36, 37, -38. Also, the report of Jonathan Knight, 
of 183i, pages 26, 27 ; also to page 38. 

In all these reports, there is not a single statement made 
from which the inference can be drawn that Winans was ex- 
perimenting on eight-wheel cars. I also refer to the report 
of Geo. Gillingham, dated Oct. 1st, 1834, in which he men- 
tioned the Winchester, the Dromedary, the Comet, and four 
others, made out of four-wheel cars ; but he does not pretend to 
say that Winans was the inventor of them. The reason is 
evident, i. e., it was not for a moment openly pretended that 
he invented the eight^wheel car, and the engineers consequent- 
ly did not so report ; but had it been so, as they were in the 
habit of stating how Winans was employed, the fact would 
have appeared prominently in the reports before the 1st of 
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October, 183i ; and as it is not mentioned, it not only shows 
that Winans was not the inventor, but it proves that it was 
in general use on the road, and that the principle, in this coun- 
try and in England, was old. 

Conduce Gatch left the employ of the company in May, 
1834 ; and it appears that Wmans^ long cherished hope and folly, 
the friction wheel, had utterly failed in 1833 and 1534, and as his 
fortunes were miking, and Gatch was away, he conceived the idea of 
getti?ig up a specificuxion for an eight-wheel car. He thought 
eomehody might get some sort of a patent, and he did so, in 
the language in which it now appears, apparently avoiding 
the. wood and trussel cars, and Columbus, previously con- 
structed. 

According to our understanding of it, it does not include or 
comprehend the Columbus, in her original construction ; it 
does not include the wood cars ; it does not include the trus- 
sel cars ; neither does it include the cars made by the defend- 
ants i but if it be construed to include them, then we say 
the specification and patent are too broad. 

We have exercised our best judgments in regard to the 
extent of Winans' patent; and we have arrived at the conclu- 
sion in our own minds, that its phraseology and conditions, 
and peculiar features, have required us to present the testi- 
mony in the .manner in which it has been submitted. Of 
course, we have no right to pre-suppose that this court will 
decide in any particular way, and therefore we rely upon an 
alternative, viz : if Winans' patent be so broad as to cover 
the rigid wheel-frame eight-wheel cars, with the wheels say 
fifteen or twenty inches apart, and not " as close together as 
possible, to nearly coincide with the mean radial line," then 
it is too broad, and void in consequence thereof. 

That is our position in relation to the wood cars as well as 
the others, and we contend that they in 1830 were substan- 
tially the same as those now manufactured by the defend- 
ants and in general use, and we have offered the testimony of 
Messrs. Stewart and McAlpine, and many others, as showing 
that fact. We submit that we have proved fully : 
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1st. Tliat the wood cava, or frame on eight wheels, used in 
1830, are substantially the same as the defendants', and before 
the time of the plaintiff's alleged invention, 

2d. That the trussel car on eight wheels, used to transport 
carriages and horses in December, 1S30, is substantially the 
same as the defendants', and before the time of the plaintiff's 
alleged invention. 

3d. That the eight-wheel car Columbus, contrived and 
built by Conduce Gatch, and in operation July 4, 1831, is 
substantially the same as the defendants', and before the time 
of the plaintiff's alleged invention. 

The Comet, 1834. 
The next and last point to which I will very briefly adveit 
is, that the plaintiff's alleged invention was first embodied in 
the Comet, which was the last car built in 1834, before the 
date of his patent, and is described by his specification. The 
car Comet had the big springs, connecting the axles with the 
wheels, as close as could be without touching; there being a 
space of half an inch between them, and coupled under one 
body. It was different in its machinery, in that particular, 
from the Columbus, the wood and trussel and the other cars. 
He therefore intended to describe it in bis specification, and 
does describe it; and such is the theory that he has embo- 
died in it. He does not state whether she had inside or out- 
side bearing, although I presume that his intention was to 
include both. There is no mode of drawing the car described, 
and consequently the mode of drawing by the body cannot 
be claimed. 

WiTiam' S]}ecyication. 

And in order to prove that the whole theory and machinery 
of Winans' specification is afalljicy and pernicious, I will re- 
fer to the following list of witnesses, with reference to their 
testimony on this important part of the case : 

William B. Aitken, defendants' No. 2, page 5 — folio 19. 
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Henry Waterman, defendants' No. 3, pages (i4 to 66 — fo- 
lios 256 to 262. 

Jacob Schryack, defendants' No. 3, page 40 — folios 157 to 
159. 

Wm. T. Ragland, defendants' No. 3, page 68 — folios 269 
to 272. 

Albert S, Adams, defendants' No. 3, pages 114, 115 — fo- 
lios "456 to 458. 

George Stark, defendants' No. 3, page 7U — folios 278 to 
280. 

Charles B. Stuart, defendants' No. 3, pages 89, 90 — folios 
356, 357. 

Walter McQueen, defendants'- No. 3, page 103 — folios 409 
to 411. 

George W. Smith, defendants' No. 3, pages 81, 82 — folios 
3S1 to 327. 

George S. Griggs, defendants' No. 3, pages 109, 110 — folios 
425 to 43i). 

Wni. J. McAlpine, defendants' No. 3, page 93 — folios 370, 
371. 

Wm. Raymond Lee, defendants' No. 3, page 111 — folios 
441 to 443. In which he corrects his affidavit in defendants' 
No. 1. 

James H. Anderson, defendants' No. 3, page 118 — folios 
470, 471. 

Asahel Durgan, defendants' No. 3, pages 114, 115 — folios 
456 to 458. 

John B. Winslow, defendants' No. 3, page 121 — folios 
482, 4S3. 

Henry W.Farley, defendants' No. 3, page 129 — folios 513 
to 515. 

John Cronibie, defendants' No. 3, page 126 — folios 502 to 
504. 

Albert Bridges, defendants' No. 3, pages 134 to 136 — fo- 
lios 536 to 542. In which he corrects his deposition in de- 
fendant's No. 1. 



ityGoogIc 



WILLIAM W. KUBBELL. 193 

Rotert Higham, defendants' No. 3, pages 133, 134 — fo- 
lios 529 to 534. Also a correction of testimony in defendants' 
No. 1. 

Isaac Adams, defendants' No. 3, pages 138, 139 — folios 
651 to 560. Also a correction of affidavit in defendants' 
No. 1. 

J. Van Rensselaer, defendants' No. 3, page 137 — folios 
544 to 548. Also a correction of affidavit in defendants' No. 1. 

Wm. C. Young, defendants' No. 3,pagel50— folios 598 to 
600. 

Wm. P. Parrott, defendants' No. 3, pages 153, 154 — folios 
6Uto614. 

Charles Minot, defendants' No. 3, page 159 — folio 637. 

Godfrey B. King, defendants' No. 4, pages 81, 82 — folios 
307 to 309. 

Stephen TJstick, defendants' No. 3, page 6 — folios 21, 33. 

Oliver Byrne, defendants' No. 3, pages 12, 13 — folios 47 
to 50. 

Edward Martin, defendants' No. 2, pages, 34, 35 — folios 
143 to 145. 

George Beach, defendants' No. 2, pages 36, 87 — fohos 
151 to 155. 

Stephen W. Worden, defendants' No. 3, pages 39, 40 — fo- 
lios 164 to 16S. 

Henry Shultz, defendants' No. 3, page 44 — folios 168 to 
170. 

These prove the doctrines and machinery of the specifica- 
tion false and pernicious. 

T must thank your honor for the kind attention manifested, 
confident that I have to some extent wearied you — but with 
a consciousness that I have endeavored to progress in this 
matter as fully and carefully as possible — although, perhaps, 
I have fallen short of the extent that its importance deserves. 

I will now leave it in the hands of ray able colleague. 

13 
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The foilowicg is the specification of Ross Winans, as em- 
braced in liis patent, upon which this suit is based : 

THE UKITED STATES PATENT OFFICE. 
To all pereom to whom these presents shall coine, Greeting : 
Tm9 IS TO CKKiiFY, That the annexed is n trua copy from tlio Ee«ords of this 
office ot Letters Patenf^ issued to Kosa Wiuiuis on the first day of October, 
eighteen hundred and thirty-four. 
In lESTiMONr iviieeeof, I, Cliarles Mason, Commissioner of Patonte, have caused 
the Seal of the Patent Office to be hereunto affixed this seventh day of 
Ju s.] June, iu the year of our lord one thousand eight hundred and fifty- 
three, and of tlie Independence of fhe United States tlie seventy-seventh. 
CHARLES MASOSr. 



TEE UHITED STATTS OF AMEKICA. 
To all to whom these Letters Patent ihall come; 
Wbgreas, Koss ViuauB, a citizen of the United States, hatli alleged that he lias 
invented a itew and useful improvement in the construction of Cars or Carriages 
intended to run on Railroads, which improvement he stales has cot been known 
or used before liis application ; hath sworn that he does verily believe that he is 
the trae inventor or diaeovorer of the said improvement ; hatti paid into the 
Treasury of the United States the sum of thirty dollars, delivered a receipt for 
the same, and presented a petition to the Secretary of State, signifying a desire 
of obtaining an exclusive property in the said improvement, and praying that a 
Patent may be granted for that purpose: These are there/ore to grant, according 
to law, to the said Ross Winans, his heirs, administi'ators or assigns, for the term 
of fonrteen years, from the firat day of October, one thousand eight hundred 
and thirty-four, the full and exolnsive right and liberty of mafeing, constructing, 
using, and vending to others to be used, the said improvement: a description 
whereof is given in the words of tJie said Koss Winans himselS in tlie schedule 
hereto annexed, and is uiade a pai't of thei^e prcsent& 
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Given jinder my hand, at the Crrv OF WASranQroN, this first day of Oo- 
[l. s. j tober, in tie jear of our Lord one thonsand eight Imndred and thirty- 
four, and of the Independence of the United States of America the 
fitty-niuth. 

By THE Pkhbidest: AKDREW JACKSON. 
JOHH FOI^YTH, Secretary of SlaU. 
CriY OF "WASaiNGTos. to wi( : 

I i>o HEREBY CBRTiry, Tkiii tile foregoing Latere Patent inere delisered to me on 
the first day of Oeidber, in the ysar of but Lord one Uumsand eigU ktmdred and thing- 
four, to be examined I that I ham examined the same, and find ikesi conformable to law ; 
and I dj> hereby retnm the earns to the SECBiTinr of State loithin fifteen daytfrom 
tt^date aforeiaid, lowit, on thii first day of October, in the year aforesaid. 

B. F. BUTLEK, 
AllDTney General of the UaHed Slaiee. 



The Schedule referred to in these Lcttej's Patent, and making part of the same, 
contuiiiing a description in tlie words of the said Rose Wiiians himself of hia 
improTemeut in the coustmution of cars or carriages intended to rnn upon rail- 
To ALL WHOM jr MAT cosoEiEt; Be it faiowD that I, Boas Wjnans^ civil en^- 
neer of the city of Baltimore, in the State of Maryland, have invented a new 
and usefol improvement in the construction of cars or carriages intended to travel 
upon railroads, which improvement is partieuJarly adapted to passenger ears, as 
will more fully appear by an exposition of the diffieoltiee heretofore experienced 
in the Tunnicg of such cars at high velocities, which exposition I think it best to 
give in this specification for the purpose of exemplifying the more clearly the 
ohjeot of mjsaid improvement 

In (he constructioQ of all railroads in this country which extend to any con- 
wderable distance, it has been found necessary to admit of lateral curvatures, the 
radius of which is sometimes but a few hundred feet, and it becomes important 
therefore so to construct the cars as to enable them to overcome the ditliculUes 
presented by such curvatures, and to adapt them for running with the least 
friction practicable upon all parts of the rood. The friction to which I now 
allnde is that which arises from the contact between the fiancbes of the wheels 
and the rails, which, when it occurs, cause? a great loss of power, and a rapid 
destrnction of or injury to both the wheel and the rail, and is otherwise in- 
jurious. 

The high velocities attained by the improvements made in locomotive engines^ 
and which are not only sanctioned but demanded by public opinion, render it 
necessary that certain points of construction and arraugemenl;, both in the roads 
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and -wheeia, which wera not yiewed as important at former rates of traveling, 
should now reoeiTe epeoial attention. The greater momentum of the load, and 
the intensity of the shoeka and ooncuBsions, wliich are nnaTOidabla even under 
the best construotions, are among those eireumstanoes which must not be neg- 
lected ; as the liability to ae d nt tih by t ly g atly increased, but the 
consequeuees to be apprehe d d m h m ee a. The passenger and other 
oarain geucrftliise upon rail da h f wh I"!, tl !«« of which are placed 
from three and a half to li p rt this diata being goyemed by the 

nature of the road upon wh h th 3 nd th nt.[dcrations. When the 

cara are so conatritcted that th 1 b th p ralleliam, and are at a con- 
Biderable dietancc apart, th j te d y in the flanchcs of the 

wheel to come into ooutaot w th th 1 p Uy n the curvatures of least 
radius, as the axles then yaym fmfhd t f the radii. From this 
consideration, when taken al t w Id j p to b best t« place the axles Ba 
near to each other as possible ; thus causing them to approach more nearly to 
the direction of Uie radii of the enrves and the planes of the wheels, to conform 
to the line of the rails. There are, however, other ciroumstanees which must 
not be overlooked in their construction. I have already alluded to Hie increased 
force of the shocks from obstructiona at high velocities; and whatever care may 
be taken, there will be inequalities in the rails and wheels, which, though small, 
are nnmerous, and the perpetual operation of which produces effects which 
cannot be disregarded The greater the distttuce between the a^es, while the 
lengtli of the body remains the aame, the less is the influence of these shocks or 
concussions; and this has led, in many inatanees, to the placing them in passen- 
ger cars at or near their extreme ends. Now, however, a compromise is most 
commonly made between the evils resulting from a considerable separation and 
a near approacii, as hy the modes of construction now in. use, one of the advan- 
tages must be sacrificed to the other. 

But it ia not to the lateral cui'vatures and inequalities of the road alone that 
the foregoing remarks apply. The inoeaaant vibration felt in traveling over a 
railroad is mainly dependent upon the vertical motion of the cars in surmounting 
those numerons, though minute obstructions which unavoidably exist. The 
nearer the axles are placed to each other, the greater is the effect of this motioji 
upon the passengera, and the greater ila power to derange the machinery and the 
road. It becomes very important, therefore, both as regards comfort, safety and 
economy, to devise a mode of combining the advantages derived from placing 
the aslea at a considerable distance apart with those of allowing IJiem to be 
aituated near to eacli otlicr. It has been attempted, and with some suceeaa, to 
correct the tendency of the flanehes to come into contact with the roils on curved 
and other parts of the road, making the tread of the wheel conical. And if the 
traveling upon railroads waa not required to be very rapid, tiiis would so far 
prove an effectual corrective, as the two rails would find diameters upon the 
wheels which would correspond with the difference in length, the constant ten- 
dency to'deviation being as constantly counterbalanced by this construction; 
but at h^h velocities, the momentum of the body in motion tends so powerfully 
to carry it in a r%ht line as to cause the wheel on the longer rail to ascend con- 
siderably above that part of tlie cone which corresponds therewith. Tiie conse- 
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quenee of tliis 13 ft continued serpentine motion, principally, but not entirely, in 
a lateral dirflotion. Kor is tliia confined t« tlie curved parta of tlie road, but it 
exists to an equal or greater extent upon those which ave straight, eBpeolally 
when the niJea are near to eacli other; Ihe irregularities before spoken of, con- 
Btuntiy cIiaDgiiig tlie direct course of the ivheela, whilst there ia no geaerai 
curvature of the rails to counteract it. To avoid this effect, and tlie unpleasant 
motion and tendency to derangement eonaeqnentnpon it, an additional motive is 
furnished for placing the axles at a considerable diBtanca aj rt 

The object of ray invention is, among other things, to m k I djnst t 
of the -wheels and axles as shall cause the body of tie car f, ■* P ^ 

a more smooth, even, dii'eot and safe oourae than it does, rs d ly 

constructed, both over the rved and t a 1 1 pa t> f th ro 1 by tl b f 
mentioned desideratum of mb ng tl ad antjg f tl and 1 ta t 

eoiipiing of the axles, and oth mean tblreR dnbdl" tl 
purpose, I constrnot two be j, ges, a h w th f wh Is, wh h to 

sustain the body of the pass ng th by pla g f tl m t 

near each and of it, in a waj t b p ntlj d b d TJ tw wt 1 
cither side of these cairiag atobfld yn to hth th 
spaces between their flonches need b n g te th n ecess y to p ent 
their contact with aaeh oth Thes wl 1 I t toi; th bj ns f 

very strong spring — say do bl tl ns 1 ^th pi y d f d y rs — 

the ends of which spring are bolted, or otherwise secured, t th [p d f 
the boxes, which rest on the journals of the axles; th 1 ng 1 ft! 

springs being placed downwards, and. surmounted by the I t 1 eB.lI 
ing thus connected two pairs of wheels together, I unite ti f wh 1 

bearing oarriogo by means of tlieir axles, and a bolster of t! p pe 1 gtl 
tending across, between two pairs of wheels, from Ijie c t f p n^ f 

that of the other, and securely fastened to tlio tops of the Tl b 1 t t 

be of stifticient strength to bear a load upon its centime of f fit* Upo 

this jirst bolster I place another of equal strength, and CO t h w tog th 
by a centre pin, or bolt, passing down through them, and thus 11 w 1 t 
swivel or turn upon each other, in the manner of the front b 1 f 

road wagon. I prefer making these bolsters of wrought ast iv d, 

however, may be used. I prepare each of the bearing ea ti g p ly tl 

same way. The body of the passenger or other car I make of double the 01- 
dinaiy length of those which run oa four wheels, and capable of eaiTjing double 
their load. Tliia body I place so as to rest its whole weight upon the two upper 
bolsters of the two beforeraeationnd bearing carriages or running gear. I some- 
times place tliesfl bolsters so far within the ends of the body of the car as to 
bring all the wheals, under it, and in tiiis ease, le^s strength is necessary in tiia 
car body than when the bolster is situated at its extreme ends. In some cases, 
liowever, I place the bolster bo far without the body of the ear, at either end, as 
to allow the latter to hang down between the two sets of wheels, or hearing car- 
riages, and to run, if desired, wiUiio a foot of the rails. 

When this is done, a strong frame-work projects out from either end of the car 
or carriage body, and rests njion tiie upper bolsters of the two bearing carriages. 
This last arraiigeuieiit, by whidi tliB liudy of the car is ku.ig so low down, man)- 
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festly aiTords a great seouritj to the paasengera, axemfitiQg them,, in. a great de- 
gree, from those aeeidents to ■which they are liable when the load is raised. 
Several hodies may he cotiaeeted, or reel on a common frame, and be supported 
on the bearing carri^e, in a, manner similar to that of a single body. When the 
bolsters of the bearing carrii^s are placed under the extreme ends of the body, 
the relief from ahocks asd concussions, and from lateral vibrations, is greater 
than it is when the bolatars are placed between the middle and the ends of the 
body, and this relief is not materially varied by increasing or diminishing the 
l«igth of the body, while the exti-eme euds of it continue to rest on the bolster 
of the bearing oars, the load being supposed to be equally distritafed over the 
entire length of the body. 

Althongh I prefer the use of a single spring f« a pair of wheels «3 above describ- 
ed, instead of tlie ordinary spring to each wheel, and oonsidei' it as more simple, 
cheap and convenient than any other arrangement; tlie end which I have iu 
view may, novertheless, be obtained by constructing the bearing carriages in 
any of the modes usually practiced, provided that the fore and hind wheels of 
each of them be placed very near tt^ethar ; beeause the closeness of the fore and 
hind wheels of each bearing carriage, taken in connection wiUi the ose of two 
beating earri^es coupled remotely from each other as can eonveiiientlybe done, 
for the support of one body, wifh a view to the objects and on the principles 
herein set forth, is considered by me as a most important feature of my invention, 
for by contJgoity of the fore and Mud wheels of each beariug carriage, while the 
two bearing carrii^ea may be at any desirable distance apai't, the lateral Mctlon 
from tlie rubbing of the flanohes against the rails is most effectuaily avoided, 
whilst, at tiie same time all the advantages attendant upon placing the axles of 
a four-wheeled car far apart, are thus obtained. The bearing of the load on tho 
centre of tlie bolster, which also is Hie centra of each bearing carriage, likewise 
affords groat relief from the shocks occasioned by the percussion of the wheels on 
protuberant parts of the rails or other objects, and from the vibrations conse- 
quent to the nae of coned wheels; as the lateral and vertiaal movements of the 
body of the oar resulting from the above causes, are much diminished. The two 
wheels on either side of one of the bearing carriages may, from their proximity, 
be considered as actjog lite a single wheel, and as these two bearing oarrii^es 
may be plaoed at any distance from each other, consistent witli the required 
strength of the body of the car, it is evident that all the advantage is obtained 
which reanlts from having the two axles of a four-wheeled ear at a distance from 
each other, whilst its inconveniences are avoided. 

AnotJier advantage of this oar, compared with those in common use, and 
which is viewed by me as very important, is the increased safety offered by 
jt to passengers, not only from the diminished liability to breakage, or derange- 
ment in the frame work, but also from the less disastrous consequences to be ap- 
prehended from the breaking of a wheel, axle, or other part of the running gear, 
as the car body depends for its support and safety upon a greater number of 
wheels and bearing points on the road, i do not claim as my invention the run- 
ning of cars or carriages upon eight wheels, this having been previously done ; 
not, however, in the manner or for the purposes herein described, but merely 
with a view of distributing the weight carried, more evenly upon a rail or other 
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road, 0,0.3. for objects distinct in character from those whipli I 1iiit« liad in view, as 
hereiobefora set forth. Nor have the wheels, when tJina increased in nnmher, been 
so arranged and connected with each other, either by desi^ or accidiiiit, as to 
accomplish this purpose. 'What I elaim, therefore, as my invention, and for 
which I ask a patent^ is, the befora described mauner of arranpag and connect- 
ing the eight wheels, which oonstitnte the two bearing carriageB with a railroad 
car, so as to accomplish the end proposed bj tha means setfortli, or bjaujotliers 
which are analogous and dependent npou the same principles. 

ROSS "WIJJAKS. 

G. BjiOWN, I ii-;,„„„„- 
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INJUNCTION. 

May it please youe Hokoe: — 

The great length to which this trial has been protracted, 
the unusual array of counsel, the thorough preparation of the 
evidence, and the elaborate arguments, which we have heard with 
so much pleasnre, indicate that this cause is believed to be one 
of no ordinary importance. If success shall crown their enter- 
prise, the parties really interested in the patent of Roas Winans, 
will be enabled to grasp a speculation worthy to be styled " mag- 
nificent." 

Nor is the result of this struggle of less moment to the Kespon- 
denta, Messrs. "Eaton, Gilbert and Company. But however deeply 
the issue of this trial may affect the rights of tlie parties to the 
Record, their private contests sink into insignificance compared 
wifli file great public interests which must bo affected by your 
deciaon. 

Accidentally perusing a New York newspaper this morning, 
I observed the followmg paragraph : — 

" The cost of one of the long railway passenger cars is, on an 
average, about $2,000. There are, in the United States, up- 
wards of eighty private ear manufactories, exclusive of those rail- 
ways which make and repair aU for their use, and it is calculated 
that a capital of $6,000,000 is invested in this branch of industry, 
producing about $17,000,000 annually, and employing about sis 
thousand men." 

Whether that is an accurate statement, or on what authority it 
is founded, we know not; but there is, beyond doubt, avast 
amount of capital and many thousands of workmen e 
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constructing eight-wheel cars for Railroad Companies in different 
sections of the country. The questions involved in these suits in 
equity, therefore, may be deemed, in no inconaderabie degree, aa 
public questjons. The same reasons which would authorize an 
injunction against the Respondents would require the Court to 
enjoin all the railroa^ls of the State of New York ; and will lay 
the foundation in every Circuit Court of the United States, for 
putting a stop to the railway travel in the cars now in general 
use. It is rai-ely that we have known, or heen connected with 
any cause, which affects a greater variety of public and private 
interests than that which is now before this Court, And it is our 
good fortune to appear before a tribunal patient in investigating 
truth and anxious to administer justice, with even hand, no less 
to the unknown stranger than to the familiar friend. And if, in- 
deed, — if a prayer had really been made for process to run 
throughout every State of this Union, and that prayer were now 
under consideration, this Court would feel no higher responsibil- 
ity than it now feels in pronouncing judgment in this case, and 
thus giving a direction to the judicial mind of the country. 

This cause is important in another aspect; namely, as set- 
tling, or tendmg fo settle novel and intricate questions of law re- 
lating to patents, arising not merely in this case, but affecting 
many others. We will not hnger upon this view of the subject, 
feehng confident that it must long since have attracted the atten- 
tion of the Court. We feel sure that your Honor will consider, 
with anxious deliberation, questions which embrace such vast in- 
terests, and on the decision of which the business, the property 
and lie pursuits of so many thousands of individuals depend. 

What are the grounds upon which the Complainant asks for 
t/our Honor's interposition ? As I understand the learned counsel 
on the opposite side, they say that the Plaintiff has a patent, and, 
also, that he has a valid extension thereof. That he has had for 
a long time uninterrupted enjoyment, or what he calls pubhc ac- 
quiescence in his claims ; that he has obtained two verdicts ; and 
a judgment in this. Court upon one of them ; that the De- 
fendants have infringed his patent, and are doing irreparable 
injury to the Plaintiff, by building cars and selling them to the 
Railroad Compames ; and that he has not said or done any thing. 
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■which would render it inequitiible to put a sudden stop to the 
business of these Defendants ere he can establish his rights he- 
fore a jury, and thus pave the way to annihilate all the travel on 
the railroads of this husy community. Such are his assertions, 
such he contends are the facts ; and thereupon he demands i/our 
SoTWr's intervention. 

I do not propose io spend a moment in stating elemental prin- 
ciples which regulate the issuing of injunctions, excepting so far 
as to call your mind back, for a single moment, to the reasons on 
which the power of granting them is founded, and to the juat 
limits of the exercise of judicial discretion. 

By the statute of 1789, — the Judiciary Act, — the power to 
grant tw)'unctions is only where " there is no plain, adequate and. 
complete remedy at law." The Act of 1836, — the Patent Act, — 
authorizes injunctions but according to iJie course and usages of 
Courts in Equity. Not according to the course and usages of 
Mngliah Courts of Equity, hut according t-o the course and usages 
of the Courts of Equity as estcMished hy tJie Judiciary Act. 
Now there are cases of infringement in which a suit at law does 
not give a full and adequate remedy 4-^ 1st, "Where the 
Defendant is irresponsible , 2d, Where hia business is of a 
furtive character; Sd, Where he his had i tnil, and being 
sued a second time, has discoveicd no new DErE^'CE; for the 
Court will not waste its hme m heanng the lame thing over 
again ; and 4th, Where the ■tumr case, on the pait of the Plain- 
tiff, has been repeatedly su'ftimed, and the samt. dtfence then set 
up has been repeatedly o\FETintowv, without collusion, or 
the appearance of collusion, ind when there ha^ hten a full and 
HONEST DEFENCE. 

In SUCH CASES an injunction alone will protect the rights of the 
Complainant, because, otherwise, he might be forever compelled to 
litigate, and there might be no spot of ground on the face of the 
globe where he could rest his foot and find his title t« that en- 
closure secured t« him by the Courts of his country. But, an 
mjunction is not necessary, nor within the true scope of the power 
of the Courts, where a suit at law is " « plain, complete and ade- 
quate remedy." And an injunction IS NOT to be resorted to in 
such cases; e. g., where the Defendants are unquestionably re- 
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sponsible ; where their buaine^ is local and permanent, there 
being no chance of escape from responding to judgments at law ; 
and where the Plaintiff is not engaged in any line of business in 
which an injunction is necessary for his protection against competi- 
tion. The character of our Government requires that every man 
should have his common law rights, and first among them his right 
of trial by jury preserved to him, unless some extraordinary cir- 
cumstance warrants equity in interfering and withholding them. 
To preserve these rights was one of the great objects of the 
Judiciary Act. Now, the granting or withholding of injunc- 
tions, is always (Bscretionary. It b tieoer cumpvlsory. There is 
no state of facts that can be proved, in which the Court is abso- 
lutely bound to yield up its judicial discretion, no matter what are 
the merits of the inventor ; no matter how many verdicts have 
been rendered in favor of the Plaintiff against strangers ; nay, 
even against the same parties ; the injunction is still held within 
the Judge's hand, and it may bo allowed to go forth or be held 
back, according to the opinion of the Court, considering all the 
circumstances of the case. We mean to say that there is no im- 
perative rule upon the subject, and we need not refer to the 
many cases disposed of, not only in this Court, but in others. We 
will suggest that of Maney vs. Siaer, in the District of Massa^ 
chusetts ; where, after long investigation by some of the most dis- 
tinguished counsel in our neighborhood, a verdict was rendered 
Bustaaning the patent right, and finding that the Defendants had 
infringed that right, nevertheless, the Judges who presided at that 
trial refused to grant an injunction, under the circumatancea, 
against even the Defendant himself. Niimerous cases, to the 
same point, are cited in " Orr vs. Littlefield." 

I also call the attention of your Honor to the decision of this 
Court in this ease, in Wood and Minot's Reports, cited by the 
learned counsel for the Complainant. And in this very cause 
Judge Conkling has refused to grant an injunction notwithstand- 
ing what has transpired before this Court. We are free to admit, 
that injunctions are usually granted in the Courts of the United 
States, when the Plaintiff's right is well established in the 
following manner. 

First. By unimpeachable verdicts, which have been rendered 
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iitpon a full investigation of all tub facts irougM to the notice of 
the Judge, before vihom the motion is pending. With your 
Honor's pernuBsion, I wiU repeat tliat statement. " Bj unim- 
pea«hable verdicts, which have been rendered upon a full investi- 
gation of ALU THE PACTS brought to the notice of the Judge, 
before whom the motion is pending." That is the qualification, 
That is, if a verdict had been rendered upon cdl the facts that 
we have now been spreading before your Honor, we shouid have 
comparatively little ground to object to tlie issiiiiig of the in- 
junction. 

Second. By LONG and exclusive and undisputed acknow- 
ledgment, on the part of the public, of the rigUs of the Plaintiff 
as he elaims to have tJiem construed in this Court. Not of SOME 
rights. Not of some claims. Not of some patent. But of the 
very rights which he claims your Honor's sanction to uphold. 

Third, "Where there are no considerations brought to the 
attention of tiie Court, that would make a sudden interruption of 
the Defendant's business unjust and inequitable. 

Fourth. When the injury to the Defendant's business would 
not be irreparable (in case the Plamliff should, at last, fail to 
maintain his claims). 

And lastly. Where the injunction would be the only effecfcaal 
means of securing the Plaintiff from ibrepaeable loss. Ifot 
where he is SOKE of obtaining ample satisfaction for the use of 
his invention, in case he succeed in establishing his claims. 

These are familiar rules, and we cite no authority to support 
them. At the trial before Judge Conkhng, it did not appear that 
there had been any thing approaching an undisptied possession 
of the rights claimed by the Complainant, — any substantial ac- 
knowledgment on the part of the public as to the vahdity of those 
rights ; nor, any such proceedings in the shape of verdicts as 
would sanction the Court in using this tremendous power of in- 
junction ; and the attention of the learned counsel for the Pltun- 
tiff was called, we presume, to that iact, in the excellent opinion 
of his Honor. The Plaintiff has come forward a second time to 
build up, somewhat higher, his airy castle, and having produced 
some farther evidence in regard to public acquiescence, — although 
the testimony that was produced on the former trial was quite in- 
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Bufficient to move Ms Honor's mind, — it ia my duty to presoiit it 
to tlie attention of this Court, to state the evidence fairly and the 
answers that are to he made to it. 

That evidence consists of two classes of proofe. First, — Licen- 
ses. And, second, — Suits. I speak, first, of the Licenses, 
or what may he tj-eated as some evidence of acquiescence on the 
part of the Railroad Companies. The first mentioned is the 
transaction with the Baltimore and Ohio Railroad Company ; and 
I need.aaj no. more than, that a contract was entered into between 
'that Company and the Plaintiff, not relating to this 2>citent, aai 
having no reference to it, but merely giving that road a title to 
the services of Mr.. Winans in any improvements that he migM 
have made, oi- might thereafter .make, in relation to the machinery 
of the road. This patent was not at that time in existence, and, 
as it was no part of that contract, — or rather, as nothmg in partic- 
ular was said about it in that contract, — we may presume that this 
went into the gcner^ category of all other improvements that 
might thereafter bo made ; and it could not be treated as a license 
appertaining to this patent, nor an admission of the validity of 
that claim, which did not, at that time, exist. 

Second. The Prenchtown and Philadelphia, and Wilmington 
and Baltimore Roads subsequently united into one road. The 
evidence on that point proves, that a suit was brought against the 
York and Frenchtown road, before his honor Chief Justice 
Taney, some time since. The Pltuntiif in that case faOed to ob- 
tain a verdict. After the suit had been, thus suspended, and the 
Jury disagreed without acknowledging the Plaintiff's rights, 
the small sum of $500 was paid to the Complainant, causa 
pacts and to avoid all further litigation ; a sum which I trust 
was far less than tlie fees of the learned counsel who managed 
that cause. I know not that anything need be added to these re- 
marks upon that subject, except to refer the Court to the tes- 
tunony of Shultz and Dorsey, who both say, that they never 
did use a car svhstantially like the Plaintiff's upon tliat road. 
Therefore, taldng this fact in connection with this quiet and 
peaceable adjustment of litigation for the smaJl sum of )|500, it 
seems to me the circumstances are far from proving a quiet en- 
joyment of the rights claimed by the Plaintiff, or the receiving 
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from him any liuen^p, or employing or U'jiiig under sueli lictnao. 
cars substantially like that which he cl^me. I think thatthia 
Court ■will not look upon eueh adjustments as admissions of rights, 
and that it wiO not be rea<Iy to discourage peace-making by mis- 
construing the motives of the parties. 

The third alleged license is that comprehended in a contract 
with the Boston and Lowell Railroad Company. But, on look- 
ing at tliat contract, which is annexed to tho affidavit of BIr. Hig- 
^naon, your Honor will find that it embraced the right to use 
four of Mr, Winans's patents, including this, and that the engi- 
neers of the road, and others acquainted with it, — as, for eaample, 
Mr. Hig^nson, Mr. Lee, Mr. Parrott, and Mr. Griggs, — all united 
in stating that the Boston and Lowell Railroad Company have 
never used a car constructed substantially like that of Mr. Winans. 
Mr. Hig^nsou goes further, and says that of so littie worth was 
that license, so far as it related to Winans's eight-wheel trucks, 
they would not have given any thing for the contract, if it had not 
embraced the other three patents, which were supposed, unhappily 
for them, to be of some value. 

Again. The Reading Raifroad Company is the last mentioned 
in the evidence to which my attention has been turned. And it 
is stated that Mr. Tucker, the President of that road, purchased 
of Mr. Winans the right to use his eight-wheel trucks under all 
the freight and passenger cars on that immense road, of ninety 
miles in extent, and doing a business of more millions of dollars 
per annum, than I dare undertake to remember. My colleague 
at this moment informs me that the sum annually earned is be- 
tween two and three millions of dollars on freight, thus employing 
thousands of cars. For the paltry sum of $500 Mr. Winans sold 
the right to use his invention, if he had any, to that Company. 
Mr. Winans states in his bill, that one, whom we all know to be 
among the most distinguished members of the bar in the United 
States, I refer to Mr. Meredith, was his counsel. And it also 
appears in the evidenfto in this case, that Mr. Meredith was at 
the same time the counsel of the Reading Railroad Company, 
from which iacta, together with the high character of that gentle- 
man, bofli in and out of the profession, I infer that this paltry 
sum of $500 was rather paid as a compliment, and out of respect 
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to Mr. Winans's counsel, than with any view of acknowledging 
Winans's claiiiia,and not as a compromise. Had it been $50,000, 
it fTonlct be more like what Winans pretends that Ma patent is worth. 
And if your Honor will look at the grant for which $500 was 
given, you will see that a little douceur of that kind, obtained from 
the Company which Mr. Meredith represented, was a matter of 
courtesy or compliment, rather than to be considered a^ a formal 
acknowledgment of Mr. Winana's claims, be they what they may. 
And further, Mr, Tucker has sworn, in hia afBdaWt, that no 
such ear as Mr. Winans's either now is, or has hem wsec^upon the 
Reading Railroad ; notwithstanding the right of the Company to 
USG it if they pleased. 

Now if the Plaintiff relies \ipon his sale of licenses to a few 
Companies, aa evidence of undisputed possession, or acquiescence 
on the part of the public, we state in reply three things ; First, 
that of alleged licenses, eonadering the j)m/ small i. umber, (being 
four only with the largest construction,) compared with the univer- 
sal use of what the Plaintiff claims aa his invention, tJw fact of 
there being any Ucensea existmg, only causes the almost universal 
NON ACQUIESCENCE to appear the more boldly and clearly. And 
Secondly, that these licenses were for paltry sums of money, ta^ 
ken eausa pacts, without a pretence of tbeir being adequate to 
any substantive right. And, Thirdly, that such licenses, unless 
numerous, are not evidence of much value, and unless acquies- 
cence is genera], it has no force in a Court of Justice. A man 
can always obtain acquiescence on the part of his friends, and 
unless it is umversal or approaching to universality, the evidence 
is but of triSing import, 

I now, with your Honor's leave, approach a more important 
matter. The Plaintiff relies upon former trials and verdicts, and 
a judgment upon one of them, doubtless, as putting the validity 
of his claims beyond dispute. There have been three trials in the 
Courts of the United States, and each of them has some impor- 
tance. Pirst, the trial in 1838 of Winans w. The Newcastle and 
Frenchtown Raih^aad Company, before his Honor Chief Justice 
Taney. I must say of that trial, although it resulted in favor of 
the Defendants, that having examined the minutes, and particularly 
the opinion, the real facts, now disclosed, were then but partially 
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known ; and they were brought forwai'd under every disadvantage, 
on the part of the defence ; and notwithstanding this, the Jury did 
not find a verdict for the Flmntiff ! The trial waa a failure: it was 
too near home ; too near the aonree of information in regard to 
the early history of the Baltimore and Ohio Railroad ; too near to 
make it desirable to repeat the application for an injunction, in 
that part of the country. 

Nine years after the first effort, in 1838, which was four years 
from the dato of the patent, what does the Plaintiff? He waits 
in the first instance four years, before he gets defeated, and then 
goes off with the paltry peace-offering of which I have spoken. 
What does he next ? Does he go forward and press for another 
trial ag^nst some other party ? Does he seek another forum, and 
there endeavor to enforce his long deserted claims ? I think, that 
large as your Honor's experience has been m patent cases, the 
memory of the Court will be taxed in vain to i-eeall a single in- 
stance, in which an inventor who did not beheve his patent worth- 
less, should wait nine long years before making his second 
appeal to the Courts, and sixteen years before he obtains his 
first verdict. "What would the country infer, if the tiial before 
Chief Justice Taney had been made known ? Would it not be 
said that there has .been an efibrt to sustain these pretended claims 
before a Chief Justice of the United States, which had utterly 
failed ? And when the Plaintiff, after one defeat, is unheard of in 
the Courts for nine long years, — ^I ask what inference a business 
man would justly draw from that fact ? Such a defeat would not, 
as the Plaintiff alleges, tend to make every one settle with liim, 
and admit Ms asserted rights, but it would lead them to suppose 
that he would cease from enforcing his patent in any o&(^r quarter. 

Then Winans waits until 1847, in which year we hear of the 
suit of Winans against the Troy and Schenectady Raih-oad Com- 
pany, and after that has been allowed to linger hj the wayside 
until 1850, — sixteen years after the patent was originally granted, 
— ^he then obt^ned a" verdict for $100 ! and had judgment upon 
the verdict ! And now, I ask your most careful consideration of 
the true wdght to he attributed to that verdict, in the decision of 
the present cause. I hope your Honor will not take me to be 
one, who desires to diminish in the slightest degree the solemnity 
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and importance of a verdict rendered in tbis Court of the United 
States. I do not intend to utter a syllable agamst the verdict, 
nor to ast your Honor to undervalue, to the thousandth part of a 
drachm, the true weight to he given to it. And I know that your 
Honor will take care that tho weight which does not belong to it 
shall not be ^ven to it, in the disposition of the cause which we 
have the honor to present. If it had been a verdict like those in 
the ordinary course of trials, no objection to be made to it, and 
nothing to be said of it, except that it disposed of the whole case, 
I should not have come here to argae this cause. But allow me 
to call your attention to some of its peculiarities. And, in the 
first place ; it is not doing injustice to tiie shrewd management of 
the younger counsel of Mr. Winans, to give him the credit of say- 
ing, that this patent has been pushed forward, in these last days 
of its existence, witli mx adroitness which is worthy of a grey- 
headed counsellor. And the first step in such cases is, of course, 
to gain verdicts where they can be most easily obtained ; to at- 
tack Defendants at their weak points ; just as an invading army 
attacks another, namely, where they are most hopeful of victory, 
and where the least resistance is to be met with. Why did they not 
go to Baltimore and attack some of the Railroad Companies, 
which are so ably represented by the counsel for the PlaintitF? 
Why not go to Massaohusetts ? They come to the State of New 
York, it is true, but they select their victim. It is the Troy and 
Schenectady Railroad Company. I am free to say that the 
cause was in the hands of the ablest men that this neighborhood 
affords ; but we say that the road itself was so situated, tliat it 
had not the means or the disposition to go into a tedious and ex- 
pensive investigation of the facts of this case. That is enough. 
A road which, at that time, was about expiring, and which has 
since been sold out for a small part of its original cost, — that road 
was attacked while strugghng for existence and scarcely able to 
stand alone. Another feature of the trial which deserves consid- 
eration, is, that there was an agreeijient between counsel at that 
trial that the verdict, if rendered in favor of the Plmntiff, should 
be only for the nominal sum of $100. The Plaintiff stating, as 
of course, that the object of that suit was merely to establish the 
right, and not to injure the Defendants. And although such 
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agreements ai'e not imusual, and are made in good faith, I must 
say that tliey greatly facilitate tiie jury in passing to a verdict in 
favor of the Plaintiff, and that verdicts thus obtained are entitled 
to leas weight than if rendered by an unbiassed jury, and intended 
- to indemnify the Plaintiff for the damages actually sustained in 
the alleged infringements of his rights. 

It was not a ground of defence in the Troy case, that after 
the date of the Plaintiff 's patent he had acquiesced in the public 
use of his invention without objection or claim of right. For 
proof, I refer to the affidavit of one of the gentlemen who was of 
counsel in that case, Mr. Buel, 

The defence rested, mainly, upon the testimony of a few ex- 
perts, who supposed that the true legal constraction of the claims 
of the patentee was such as to embrace every description of eight- 
wheel car which had two swivelhng trucks under it. That as 
Chapman, Wood, and Jervis had invented and put into public use 
running gear which answered this description, these prior inven- 
tions were sufficient to defeat the patent. 

These experts misunderstood the nature and extent of Winans's 
cliums, as shown by the subsequent decisions of this Court ; they, 
therefore, misapplied and misused the testimony contained m the 
books and drawings produced at the trial. For although the 
Chapman car might not be sufficient to defeat the Plaintiff's right 
to a patent, for the alteration he introduced, or the impi-ove- 
ments he made upon that car, yet it might be and was sufS- 
eient to protect the Defendants in their right to use precisely 
what the Chapman car embodied. 

The Chapman ear, therefore, should have been put in proof, 
not to show that Winans was not the first inventor of what he 
claimed, but that the Defendants had used nothing in the con- 
struction of their cars, excepting what is found in Chapman. 

This mistake of the experts rendered the evidence wholly 
worthless at the trial of the Troy case ; and it is presented at this 
argument for purposes wholly different from those entertained 
before. 

We assert, thirdly, that the prmciples of the eight-wheel car 
had not then been fully and scientifically investigated and practi- 
cally tested by experts who were known to the Defendants, 
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Tbese cars liad gone into public use, without attracting particulai- 
attention, had never been the subject of that species of discrimi- 
nating analytical investigation which ia necessary to distinguish 
the mechanical principles of one peculiarity from another in the 
construction, organization, or modes of operation of different struc- 
tures. 

Fourth. That the Wood and Ti-ussel Cars were not inquired 
of in that case. The Defendants in the Ti-oy and Schenectady 
B-Ewboad Company — what did they know about the history of Wood 
and Trussel Car» in Baltimore in 1830 ? Not a solitary sentence 
was uttered upon the subject, although the pay-rolls of the Balti- 
more and Ohio Railroad Company spo^c of their manufacture and 
use ; and, therefore, we know that they existed. The Defendants 
did not know it. 

Fifth, We now offer overwhelming testimony, that if the pa^ 
tent be so construed aa to cover the Defendants' cai^s, that the hv- 
ventdon was absolutely abandoned before the patent was taken out. 
Also, the conduct of Winans towards these Defendants would 
amount to a license to them to make use of the Complainant's 
invention. These considerations had great weight with Judge 
ConkUng. 

Sixth. The true use of evidence as to the old Qlmpman Car 
was wholly miswnderstood, not only by the exports, as already 
shown, but by the Court and coimsel. And inasmuch as the idea 
of the Chapman Car was not accurately comprehended, it was 
said that Chapman's invention was the same as that of Winans. 
We now say, that the Chapman Car ia the same as ours, and that 
Winans's differs from hot^i. In other words we say, that what 
distinguishes Winans's from Chapman's, also distinguishes Wi- 
nans's from the Defendants'. 

Seventh. A great body of evidence, of new and different 
cars, the same in principle as those of the Defendants, is noio 
brought to the attention of this Court for the first time. I refer 
to the Tredgold Car, the Allen Steam Carriage, the Trusael 
Gars, the Wood Oars, the Fairlamb Patent and the Quincy Cars. 
Now, if these cars had been known at the tiial before Chief Jus- 
tice Taney, and his instructions to the jury had been apphed to 
.them, where would the Newcastle and Frenchtown case have 
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landed ? If these cars Iiad been known to the counsel for the 
defence in the Troy case, how would that have resulted ? 

No person has more profound respect than myself for every 
considerate decision of an enlightened judicial tribunal. But I 
think that there is no cla-ss of subjects on which there is more 
danger that the judges may be uninformed and mistaken, than 
in questions of patent law, in its application to particular cases. 
The principles of the law are plain. But there is difSbuIty in the 
application of those principles to facts. And is it surprising that 
errors should sometimes occur in deciding cases, which require a 
court to dispose of pi-ofound and disputed queefions, purely sci- 
entific in their character, in addition to the questions of law ? I 
will ask your Honor, if it be not true, that this Court decides the 
construction of every patent according to the language of the 
patent itaelf ; — and by aid of the light of all surrounding facts and 
circumstances proved to exist, at the date of the invention '( If 
the PiaintifF were supposed by the Court to be an original inventor 
of the first eight-wheel double truck swivelling car that had ever 
been organized, or, in other words, that he was the inventor of the 
principle of the eight-wheel car, and your Honor was not informed 
that any other had been made before the Plaintiff's invention, 
then, another eight-wheel car is constructed, which is alleged to 
be an infringement of the first, would not you say at once, that 
the PiaintifF, being the first to discover and produce any double- 
truck swivelhng ear, is entitled to the principle as embodied in 
that structure ; and that, as the Defendant embodies that princi- 
ple in one form or anothei', he is an infiinger ? But how wovdd 
your Honor's construction at once be changed, if it be proved that 
there existed twenty or thii-ty eight^wheel swivellmg cars of various 
constnieUons, prior to the Plamtifl 's invention ' You wovild say, 
that every patentee's claim shall be so Construed, " tit magis 
vcdeat qumn, pereat." You would say, that if there be any 
construction of the Plaintiff's claim, coextensive with his inven- 
tion, and which may be arrived at by fair interpretation of the 
language used by the claimant, so as not to affect his claim to 
novelty, the patent would be construed in such a manner as that 
the Plaintiff should go unscathed, if possible. His claim should 
cover his own invention, and no more. If a series of trials on the 
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same patent should arise in tliis Court, every successive investi- 
gation brining new and important facts to the notjee of the jury, 
you would be compelled to draw the claim into more narrow 
limits, from time to time, upon taking into consideration those 
facta, which would render a broader construction fatal to the pa^ 
tentee ; and thus the construction of the same patent in different 
Courts, or in tlie same Ooart at different times, would seem to be 
in-econcilahle. Such cases have alreatty occurred in the Circuit 
Courts. And, therefore, while I entertain the most profound 
respect for former constructions by the judges, of the claims 
of the patentee, I say, that it is upon the facta before the Court, 
in each particular case, that that case is to be detennined. When, 
therefore, a new set of facts arise, I do not presume that the 
Court ivill, necessarily, arrive at the same results as in the former 
case, as to the construction of the patentee's claim. It would be 
unjust to the Plaintiff and Defendant to iiisist upon drawing the 
same conclusion, no matter how different the premises. 

And now, applying these remai'ks to the Troy and Schenectady 
case, what should have been the construction of the patent at that 
time, if the Court had known the existence prior to the Pl^tiff 's 
invention, of ten or twelve well-organized cars, very much like the 
Plmtiff's, and incorporating in their structure the general princi- 
ples of the swivelling ti-uck ? How different from tJicd which the 
Court must iww adopt in view of all the new p-ior inventions f 
What injustice was done to the Defendant by their own experts, 
in their idea on the subject of infringement ! 

The next consideration in relation to this Troy case, is, that we 
have offered a large amount of evidence to show, that Winans was 
not the inventor of the aiTangement of the wheels and running 
gear in the ear Oolumbus, but Conduce G-atch was. 

The Court will notice, that I do not say, that Winans was not 
the inventor of some pec]jharities in the car ; but what I say, is, 
that the running gear, the arrangement of the wheels in trucks, 
and their connection with tlie car body by a swivelling pin, was 
iwt first devised and fii-st in use even on the Baltimore and Ohio 
Koad, by Eoss Winans, but this was first done at that place by 
Conduce G-atch. 

In the Troy suits, the testimony as to tho Baltimore cars on 
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the part of the Defendants rested chiefly on Gatcli ; and the 
learned Court, in their opinion, seemed to think that it was quite 
incredible, that Gatch conld have made the arrangement of the 
wheels ; although he was at wort on them every day of bis life ; 
that he required some authority to he ^ven to him, in order to 
put his inventive faculties into legitimate action, or to place the 
wheels nearer together or- further off, although very little altera^ 
tion, if any, was made. But iww we have some twelve men, sur- 
rounding and mpportmff him with a mass of testimony that 
I cannot suppose it prohahle, or even possible, that a jury could 
resist. We have noiv also proved, that the drawing attached to 
Mr. Wiaans's patent did not illustrate the specifications ; and not 
only so, but it did not represent anything existing at Hie date of 
Ms invention. But it represented a car, built in 18S7, and fram 
which the drawings were taken. . And I do not hesitate to say, 
that the ruling of his Honor Judge Conlding, in regard to the 
effect of that drawing, is erroneous. If my memory serves me, it 
was held, that that drawing had the same effect as if it had been 
a part of the original patent. But such is not the effect which the 
statute gives to a drawing that has been restored ; it certainly 
does not give such an effect to a drawing, not restored according 
to the statute, and containing tlungs which the patentee never dis- 
covered or invented. Again ; it was there asserted, and very 
httle proof, if any, was offered to the contrary, that the srmhed 
drawing, on which the Plaintiff lays the foundation of Ms claim, 
was in fact a drawing that contained the running gear of the car 
Columbus, which was the only subject of controversy. And it is 
now, we think, cleaily proved, that however much Winans might 
have done in planning, or furnishing plans of the various shapes 
of bodies, the plan of the inmning gear was w part of the original 
drawing. On this point the testimony is conflicting ; but we are 
of opinion that any jury wonld decide with ua. It is nou> proved 
that the Cohimbus, and tlie eight-wheel cars which preceded it, 
embodied all that the Plaintiff claioH. It embodies more perhaps, 
and possibly it does not embody the exact details of structure, 
but it includes what his counsel claim as Winans's invention, as I 
understand them, although they now assert that the Colum- 
bus was an experiment, and that the experiment failed. Now 
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it is proved, that eight-wheel cars, for different purposes, were in 
general use, both before and after the Plaintiff's patent. That 
fact was not dreamed of in the Troy case. Again ; it is now 
shown, that "Winana'a pretended invention, taking him at his word, 
is impracticable and useless, in so far as he departed from what 
was well-knoivn before. Then it was supposed that Winana was 
the firat man who had made any description of eight-wheel car, 
and that his cSium covered every species of swivelling apparatus 
that could be ima^ned. That was the general idea at the time of 
that suit ; and in this nustaken idea, you find the reason why the 
Chapman car was made use of in the manner before-mentioned, 
and the idea unfortunately led to an entire misconception of the 
whole defence. 

It is enough, in addition to what I have already said on this 
subject, to say that Judge Conlding refused the injunction twice, 
notwithstanding the verdict. And he knew well all these facte. 
This Court has pronounced ite decisions by instalmente, and Judge 
Conkhng has twice decided these questions. I am aware, that 
the second time, the refusal was not absolute ; and he refused 
the injunction, even though there was an erroneous statement in 
Winans's bill, and one much rehed upon by the Judge, namely, 
that he (Winans) had pub&hed his specification in the American 
Railroad Journal, and thus made the claim early and extensively 
known to the country. Subsequent investigation has shown this 
statement to bo incorrect. 

These are all the facts which I intend to bring fco your atten- 
tion, to show that-this suit was commenced and prosecuted under 
pecuhar circumstances ; that, except the evidence upon the 
Chapman car, (which we propose to discuss at the proper 
time,) no part of the defence now reUed upon was produced or 
known to exist at the time when that case was tried and decided. 
And under these circumstances, this case stands before your 
Honor as favorably as though there had never been a trial. And 
we say further, that this case, and those facts now for the first 
time proved, have never been passed upon in tliis or in any other 
Court. 

The third suit I have to mention is that of " Winans vs. The 
York and Maryland Line Railroad Company," Upon this point 
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"WO slia.ll detain you but one inomeiit, and we beg leave to refer 
to the affidavit of Mr. Ma,graw, page 49, and more particularly to 
that of Mr. Eobert S. Hoilins, page 46, both in Defendant No. 2. 
Mr. Hoilins states the facts under wluch that suit was commenced 
and prosecuted. There was no trial on the merits, and no inves- 
tigation of the rights of either party. It was taken for granted, 
that Winans's patent was good, and that the cars complained of 
were built on Winans's plan, and reliance was placed on one 
great question, which has yet to be settled, namely, Whether or 
not the Railroad Company, which was the Defendant in that caae, 
had used any cars, or whether such user was by another and 
different corporation ? And that question was decided in favor of 
the Plainfiif, much to the astonishment of the Defendant, I do 
not mean to assert that it was not rightly decided, but my object 
is to show your Honor, that no jury has pronounced upon the 
questions now submitted to this Court. And the reason why the 
Plaintiff's pretension and the alleged infringement were not dis ■ 
puted, is explained by the affidavits of these gentlemen. They 
placed their reliance upon the fact that they had not used the 
cars. That case, however, has not yet been finally determined ; 
it is pending in the Supreme Court, there having been no judg- 
ment ; therefore this verdict cannot affect your Honor's mind. 
The use made of a ver(Uct is, to inform the Court whether the 
allegations of the parties are true, or not true — whether the 
defences relied upon have been subjected to the esaminaiaon 
and opinion of a juiy ; and of course, as that cause now stands, 
you cannot be thus informed. Again ; and in the same ease, the 
Plaintifis have avoided bringing suit where he resided, and where 
the Company held its office ; but he has caught the President of 
that Road on a visit to Philadelplua, and there brought the action. 
And yet the use of the patent right was offered by Winans to 
that Company for $500, which sum they refused to pay. There 
is, therefore, no intention to admit, and no real admission is to 
be inferred from that case. Notwithstanding that this trial was 
before Judge Conlding, he refused the injunction. That, I 
consider as an opinion ^ven by this Court upon the insignifi- 
cance of the case, in relation to the question of granting the 
injunction now prayed for. In not one of these suits was the 
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main bull; of oar testimony brought to the notice of the Courts, 
and only part of it was offered hefore Judge Conkling, at the 
hearing when he refused to enjoin, and we have added great 
strength to our defence since that refusal. And, if any thing is to 
be considered in the course of this trial by this Court as settled, 
it is this : that a motion for an injunction cannot be granted, 
unless the complajnant makes out a much better case than when 
the former injunctions were refused. This is the iMrd motion for 
injunction ! and I think it shows the great liberality of Courts of 
Equity, that a third attempt to obtain an injunction is for a 
moment tolerated. 

I have now done with the verdicts and the licenses ; and with 
all that which the Plaintiff sets up as furnishing any evidence of 
acquiescence on the part of the public, or as tending to substan- 
tiate his claims by aid of any judicial proceedings. 

I now propose to show that the Plaintiff ought not to have an 
injunction under the peculiai- eircumstaiices of his case, and of oar 
The Plaintiff is estopped from reli^ in eqmty by his 
, and encouragement of, the use of the invenlnon 
(if it ever was used) by the Defendants and by the public. I 
will not take time in reading authorities, but I beg t« cite three or 
four, and then leave this subject. I refer to Curtis on Patents, 
p. 395, note 2 ;~Wyeth and Stone, 1 Story, 273 ;— Neil! vs. 
Thompson ; — Webster's Patent Cases, 275 ; — same case^in Hind- 
march', 319, 20 ;— Saunders vs. Smith, 3d Mylne and Craig, 711. 
Also see pp. 720 and 736, Grcenhalgh vs. Manchester ; — same 
Ijootj.p. 785. And I further add upon that point,' that this is 
fy-ue even though such acquiescence should not go so far as to 
constitute an ahandoninent, in law, of the Plaintiff's rights. For 
equity will not tolerate a triek, a fraud, a surprise. Winans well 
knew that the Defendants were engaged in making and vending 
eight^wheel cars for years. He made no objection ; he gave no 
notice. He assented impliedly ; and even joined the Defendants 
in sending eight-wheel double truck cars, such as he now claims 
are in violation of his patent, to Germany. He united with ray 
client here, (Mr. Orsamus Eaton), in sending just such cars to 
Germany ; but he never Ksped a word about any patent, nor 
objected to it, as in any manner infringmg upon his alleged inven- 
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tion. Again, It is shown tliat "VViiiaiis lias been selling car 
■wheels, out of his own establishment, to Eaton, Gilbert & Co., 
well knowbg that these wheels were to be used in making the cars 
commonly built in this coimti-y, and which he here claims as viola- 
ting his patent. 

These three things : umting with the Defendants in sending 
cars to G-ermany ; selling wheels to them for the purpose of b^ng 
■used under those cars ; and having numerous conversations idth 
tliera, without alluding to this subject, — are, what anj man could 
not help calling a consent on the part of the Piainljff to what waa 
going on. It would be a fraud by Mr, Winans to set up a claim 
to damages for an infringement, after such conduct as that. 
Again. Eight^wheel cars are known by everybody to have been 
in use on all the Railways in the United States. And the Plain- 
tiff knew it, and yet made no objection to it until recently. Up 
to 1847, thirteen years after the date of the patent, and until 
one year of the end of its natural existence, nobody ever heard of 
a claim to such an invention. It ia not until after it-s death and 
resurrection, that it aSiSumes a menacing attitude. I will not go 
further than to say that I hold before me the list of names of 
twenty-one witnesses, who show that Winans well knew that the 
eight-wheel car was in umversfi.1 use ; that he made no objection 
to such use, and no claim to it ; so that he must have known that 
such cars were no violation of hia patent, or that his patent was 
good for nothing. And I will simply refer the Court to the 
name and the page where their testimony is recorded. See affi- 
davits of 



1. John Murphy, 


Defendants', 1 


<<„. 3, 
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2. Laban B. Proctor, 
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" s, 
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2. Wm. Raymond I^e, 




" 1, 


41 


4. Charles Minot, 






159 


6. John Wilkinson, 




" 2, 


42 


6. Robert Higher, 
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" 3, 


132 


7. Jeremiah Van Ronsaollaer, " 


" i. 


44 


do. 
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" 3, 


136 


8. Albert Bridges, 




" 1^ 


37 


do. 




" ii. 


134 
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9. Charles Davenport, 


Defendants', 


, No. B, 


p. 39 


10. D. N. Pickering, 






39 


11. Geoige S. Griggs, 


" 


" Ij 


40 


12. Timothy S. Smith, 




" Ij 


37 


13. James L. Morris, 






39 


14. Edward Martia, 




" 1; 


45 


15. John Stephenson, 




" li 


42-3 


16. Leonard R. Sargent, 




" 1) 


43-4 


17. George- Law, 




" 2, 


29 


18. David Eeggs, 




" 2, 


31 


19. David Mathew, 




" 2, 


32 


20. Israel Adama, 


" 


" 3, 


138 


21. George Eeach, 


" 


" 2, 


136 



Now, , that is the list. There are twenty-one of tliem; and 
without tumiug to the evidence, I will simplj saj, that they com- 
prise prominent men connected -with some of the moat important 
railroads in the Union. 

Now, what is the mle of Equity and Law, with regard to acqui- 
escence ? The ruie of law is, that where an owner stands by and 
sees others sell or uae his property without objection, he waives Ms 
right to claim it. If a man sell my horao in my presence, and I 
do not object to it, I cannot afterwards set up my title as against 
the vendee. And the law applies with eqnal force to pat«nt 
rights, aa to any other description of property ; and it appears to 
me with justice — because a patent right is in some sense a species 
of intellectual, not a tangible property ; more liable to be appro- 
priated to the use of others, without intentional wrong, than any 
other species of property. Ideas have no " ear mark " by which 
they can be traced to their owneiB, and therefore the greater good 
faith is required by all patentees, that they do not so conduct 
themselves as to mislead others by acquiescence in the pubhc use 
of their inventions. 

I nest pass to the consideration of the evidence as to the notice 
which is said to have been given by the Plaintiff to Defendants. 
Aa to this, there are two witnesses on tho part of the Complain- 
ant, who assert that a notice was ^vento one of the Respondents, 
the Pl^tiff himself, and Mr. Gould who is a party in : 
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The counsel on the opposite side, say that Mr. Wiiiaiis liad a 
conversation with one of the firm of Eaton, Gilbert & Co., and 
that he made some remarks a,bout his patent. And Mr. Gould 
asserts dislanetly, that after the Troy suit, he gave some notice to 
the Defendants. These are the two gentlemen hy whom alone the 
assertion of any notice whatever, is made. Now, Eaton, Gilbert & 
Co., all three of them, come into Court ancl answer under oath, 
and positively and unequivocally deny that they received notice of 
any description from Winans or Gould. And, on the cmitrcm/, 
they state, that they never received such a notice. 

I am speaking of notice asserted since the Troy suit. Here 
is a direct contradiction on this question. Three on one side and 
two on the other, and I do not wish to suppose that any one of 
the gentlemen intends to state that which he does not suppose to 
be correct. But I do suppose that Mr. Gould, having a 
large area to travel over, and a vast number of persons to see, 
might have confounded one of the firm of Eaton, Gilbei-t & Co. 
with some one else. And in regard to Mr. Winans, he may have 
supposed that he mi(/ht have said something about hia patent. 
Therefore, as it stands upon the affirmation of the Plaintiff, and 
denied by the Defendants, it is not proved. And Mr. Gould, al- 
though not a party in tlie suit, is a party m interest, and he ought 
to have been made a joint Pliuntiff. It is proved by Minot'that 
he is a party in interest. Thus we have one, speaking of a con- 
versation, — if it ever did take place, — and another asserting that 
a remark was made in the presence of one of the Defendants, and 
both of which assertions are denied by them in toto. I will now 
pass to the notice which it is alleged has been given to the pMic. 
The Plaintiff ass&rts that he published his specification in the 
American Railroad Journal. If that be true, it would be giving 
those parties mostly interested in railroads a notice of his claim, 
and a man could not be expected to do more. But the fact is, 
that he did nat give that notice, and I refer to the affidavit of Mr, 
Randall, and to the fact that we have ^ven notice to produce 
that Journal, and it has been produced and the notice does not 
exist. Therefore it is a mistalce of Mr. Winans, and he has been 
led into some error, I know not how ; but, of com-se, no man is 
free from mistakes. 
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Tlieii, agam. It is alleged that the extension ia relied upon, 
and that there was a publication then. All I have to say on tliat 
point ia, to ask your Honor to look at the papers for yourself, and 
you iviJl find that it ia not so. There was no insertion in the 
" True Sun," in which it was ordered to be published. But it 
was substantially concealed, by placing it in a small ephemeral 
paper not generally circulated, and, therefore, we did not get the 
notice that we ought to have had. For, if it had been known 
here, it is not to be supposed or imagined but that there 
would have been an opposition to the extension. At ail events, 
the Patent Office would have had to examine the evidence that 
has been submitted to your Honor. I will briefly refer to the 
statement of Mr. Winans, to show that he haa made four mistakes, 
and that perhaps hia memory is not so reliable now as when he 
was a younger man. 

First. I refer to the publication in the Kailroad Journal, three 
or four timea sworn to, and erroneous ia point of fact. Second. 
To the opposition of the extension of his patent being on behaif of 
the New England Roads. On this point I refer to the affidavit 
of Lee. Defendants, No. 3, p. 110 ; to the record the gentle- 
men produced ; and to WiBtinson's affidavit. No. 8, p. 50 ; and 
your Honor will see how incorrect his statements are. Then, 
thiiTily. To the fact, that the Boston and Providence Railroad 
Company are said, ly Winans, to have given an order for build- 
ing cars on his plan, which Is erroneous. See affidavit of Lee. 
No. 3, p. 110, and also to that of George S. Griggs. No. 3, 
p. 110. And the last is the one in controversy, namely ; the 
convei-sation in which it is alleged that Mr. Winans said that he 
had a patent, and intended to enforce his rights. And, there- 
fore, I argue that as Mr. Wmans is mistaken as to documentary 
evidence, the probability ia that he ia alao mistaken on this point. 
I am not aware that any mtimation was given to any body of the 
existence of the patent before the Troy and Schenectady suit, 
while the patent had been laying dormant for so many years. 
And hence the palpable injustice to the railroads who would be 
prejudiced by a sudden injunction, after being lulled into security 
and led into danger by the Plaintiff's own conduct, as the roads 
have been led to buy and me these trucks, under the belief that 
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thej were common property, neither AVinans nor any one else 
appearing to cl^m the invention. 

Then, I ask yonr Honor to consider auotlier reason for refusing 
the injunction, whatever the merits of the Plaintiff may be. It 
is, that the Plaintiff's IiACHBS in enforcing his claims is enough to 
prevent the Court from enjoining the Defendants at this late day. 
If the Plaintiff could wait from 1834 to 1852, without an injunc- 
tion, there is no more probability of any injury being done to 
him now, and for the next three years, than during any one 
of the past nineteen years, when his own conduct shows that the 
Plaintiff did not consider that any irref arable injury had been 
done. He is now, as he has heretofore been, a manufacturer of 
steam engines and machinery. He is not in the same line of 
business as the Defendants, and, therefore, an injunction is not 
wanted to prevent competition or injury to the Plaintiff's manu- 
factory. 

Furthermore. The Plaintiff has never had any exclusive use of 
tJie patented invention, as he now claims it. His rights have 
never been admitted,— except once or twice, — caueapaeis. He 
never asserted and foUowed up the claim which his counsel now 
set forth. And I ask your Honor, what irreparaUe injury will be 
done to Mr. Winans, by refusing an injunction until his rights 
shall he settled on final hearing, either in this Court or in Massa- 
chusetts ? In the case to which I have referred in Massachusetts, 
the Court have ordered that the evidence shall be in in October, 
and it is our intention to try it as soon as possible.. But no irrep- 
arable injury will follow before the case can be decided in one 
Court for the whole country. Another reason for denying the in- 
junction is, that the Plaintiff has no claim whatever, to cover by 
)m patent riglit, the cai-s made by the Defendants. We deny the 
validity of the original patent, if such be his claim, and the legal- 
ity of the extenaon. And we deny, also, the alleged infringe- 
ment. 

Of these subjects I shall speak at another time. But the prin- 
ciple of law is, that an injunction shall go out only to protect un- 
questionable rights. JVot to give one party an advantage before 
tiie question of right is settled. On this subject I have but a, 
further word or two to say, and I ask your Honor's most eerious 
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and deliberate attention to it. Bj examining the affidavits of the 
Defendants, and their answers, you will see that the injury to 
them, ill case this injunction be gi'anted, iviil be irreparable. 
They have a capital of over $80,000 invested in the manufacture 
of these eight^'Wheel cars. They employ a lai'ge number of work- 
men, who, with their families, are dependent upon tbem for theii- 
daily bread, and who I believe cannot be employed by them, 
anlees in the manufacture of these articles. The Defendants 
themselves would be broken up in business, for they tell your 
Honor upon oath, that they cannot apply (heir capital, or their 
structures, or employ their hands, excepting in the pursuits t« 
which they have been heretofore devotod. I say nothing of the 
painful feelings with which they are brought here as trespassers, 
because your Honor will be influenced by no feelings of sympathy, 
however well deserved. Eut I will ask you to consider the state- 
ments in their affidavit, made without fiourish and in all simplicity, 
and you will perceive the disastrous consequences to themselves 
and their bnsiness. 

You wHl also see ftat these gentlemen are men of property, 
and of undoubted responsibility and integrity. Hiey stand at the 
head of the car building establishments in the country, and are 
able and ready and wiUing, instaataneously, to respond to any juat 
claim of Mr. Winans, in dollars and centa, if they have, in fact, 
in any way invaded his rights. And as the case in Massachu- 
setts is so near its approach, it seems unnecessary, for the protec- 
tion of Mr. Winans, under any circumstances, to inflict such a 
heavy blow upon these Defendants, 

An injunction is sought here, nominally, against tie oar build- 
ers ; but this is really an attempt to get conti-ol of all the railroads 
in the country. And if this mjimction be granted, your Honor's 
Court will be thronged with applications for injunctions in order 
to compel parties to pay what is demanded of them, whether it be 
rigM or wrong. To suspend the business of a railroad for a single 
month might be utter ruin to the Company, and it would better 
submit to the moat exorbitant demands, rather than stop the busi- 
ne^ on their road. Such power cannot properly be granted to 
the parties interested in this speculation in tJie exercise of sownd 
duereUoTi, whatever be the supposed merits of the PlfuntiEf'a 
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claim. To confine these views, I wUl liere refer your Honor to 
Judge Gricr's opinion in the case of Oliver H. P. Parker vs. 
Seara et al.,in which he absolutely refused an injunction, notwith- 
standing the Plaintiff had previously recovered repeated verdicts 
in different Courts of the United States ; because he considered 
that the evil effects of an injunction would not end with the De- 
feadaata, but that they would involve other interests and other 
parties, and put a stop to their employment. It is an opinion 
filled with sound views on the auhjeet of granting injunctions ; 
wholly applicable to this case, and sustains the positions assumed 
in what has been already submitted. 

In conclusion, upon this branch of the subject, we cannot but 
think it the greatest injustice to the Defendants suddenly to break 
up their business, and to throw their workmen out of employ, 
under the circumstances of the case. 

It would be unjust to the Railroad Companies, to put a stop to 
their income from public travel ; or subject them to the graspmg 
cupidity of speculators in exhumed patent rights. 

It would be unjust to the travelling public, whose busmess and 
pleasures would most unnecessarily be interfered with, by depriv- 
ing them of the ordinary means of conveyance. 

The builders of these cars, and the Companiee who have invest- 
ed money in fiieir purchase, have made these investments inno- 
cently, honestly, and without intending to wrong any one. Such 
investments should be protected in Courte of Equity. 



EXTENSION. 

The Defendants ^enj, ihai the erteimimi of this patent is valid. 

First. Because the Qomimsmner failed to order such notice 
as was required by the statute, which alone gave him jurisdiction 
of the case. 

The notice actually ordered, is found in WJlkmson's affidavit. 
No. 3, p. 50. The statute passed May 27, 1848, about one 
week before the Plaintiff's application — ^required sixty days no- 
tice to be given. The former statute of July 4, 1836, requh'ed 
only three weeks notice. The notice ordered required three 
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weeka, ending sixty days before the hearing. See "Willi in son, ut 
swpra. Is this order sufficient, or does the law require the 
Commissioner to order a notice to be published sixty days, instead 
of three weeks ending sixty days before the time of the hearing ? 

Second. The notice which was ordered to he given was not 
given in fact. See Wilkinson's affidavit, ut sv/pra, for the facts. 

Third. The statute regulations for the extension of a patent, 
must be strictly followed. The notice was, in effect, concealed 
from New York and Massachusetts. The evidence actually ex- 
isting, as to prior inventions, was not made known at the Patent 
Office. See the Record, which shows that fa«t. All the evi- 
dence, including the Fairlamb Patent, (which we suppose was 
then mislaid,) was unknown to the officer who extended that 
patent. The extension was opposed, only upon a very limited 
ground, without investigation of merits or knowledge of facts; 
and no notice was received, by those most interested to oppose 
it. The ground of objection taken, was, that the chief clerk 
had no right to make the extension. See affidavits of Lee, and 
"Wilkinson, p. 54, No. 3. 

Fourth Query. Is tins matter discreUonaryy as to what notice 
is to be given ? If it be so, and the Commissioner orders a cer- 
tain notice which is not ffiveti, has he any more power ? 

Suppose that only one paper actually published the notice, 
could he pronounce that sufficient, after having required and 
ordered notice to be given in eight or ten papers ? Suppose no 
notice is published : Can he dispense with it ? Is not the com- 
pliance with an order of notice, as necessary to give him jurisdic- 
tion, as the compliance with an order of a Court of justice ? 
Does the grantingof the extension foreclose all inquiry ? Is that 
CONCLUSIVE ' Cannot the question of jurisdiction bo investigated ? 
Supposing that no notice had been given, it is clear that the 
CoranuHsioner hi'i no right to extend the patent. It may bo said, 
that the stitute is duectory; yet it is nevertheless obligatory. 
It may be said also that it is no fault of the patentee, tliat the 
notice oideied b\ the officer is not given. Nor is it the fault of 
the Plaintiff in a suit at law, that the sheriff faOs to serve a notice 
ordered by the Court, — yet the jurisdiction fails. 

Again. The patent was not extended by the Commissioner, 
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but by a olbrk, who had no right to make the extension. The 
Commissioner's authority is under statute. His duty in respect 
to extensions is quasi judicial. 

Powers of tlua description cannot be delegated by a party 
to a substitute, though he be appointed by the government. 
Last winter an attempt was made to pass a statute reme- 
dying this defect. But it did not succeed. The effort clearly 
shows the feeling which was entertained by gentlemen on the sub- 
ject. The question of the extension is very different from that of 
the ORIGINAL GEANT. The pubhc have an intm-est and rij^ht, at 
the end of fourteen years, in the invention of the patentee. And 
the invention once having become public, or likely to become pub- 
lic, when the extension is asked for, tho community have a vested 
right, and that is to be divested onli/ by the exercise of a judicial 
act. The origin and history/ of the formation of the Board, to 
whom the duty of adjudging upon the extenaon of patents was 
assigned, shows the importance attributed to the exercise of their 
functions ; and it is obvious that under-clerks were not hi contem- 
plation of Congress, as proper members of the Board. The only 
authority of the chief clork to do anything is under the Aet of 
1836, section 2. See Curtis, p. 471. At the time that statute 
was passed, the powers of extending patents was invested in a 
separate independent tribunal : the Secretary of State, the Attor- 
ney of the United States, and the United States Oommissioner. 
Their united action was necessary. The only power that the 
clerk had, was to do the duties which belonged soUli/ to the Oom- 
missioner. The statute of 1836, which was sufficient to authorize 
the chief clerk to do all the Commissioner could then do, is not to 
be construed as extending to all duties that might thereafter be 
devolved upon the Commissioner. This is the nucleus' of the 
whole argument. Powers, duties and capacities subsequently/ con- 
ferred upon the Commissioner, could not be transferred to Lis 
substitute, when those powers and capacities did not exist at the 
time when that substitute's authority was limited. The statute of 
March 3, 1837, section 2, provides that " copies of records certi- 
fied by the Commissioner, and, in his absence, by the chief clerk, 
should be prima facie evidence," &c. That provision of the staf^ 
ute indicates that it was understood that whatever powers or 
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duties were imposed upon tlie Commissioner, by statutes ^se- 
quent to 1836, were not imposed upon the chief clefi-k, or, without 
special authority, conferred upon him, even in so slight a matter 
as certifying copies out of the oifice ; and even though there were 
no words of restriction or linutation in the statute, I mean 
by that, that although the statute did not limit the power of 
making these copies to the Commissionei' by any phraseology, yet it 
expressly conferred that power on the chief clerk, as well as upon 
the Commissioner. The argument ab inconvenienti on this sub- 
ject is undoubtedly a strong one against us. For it would be 
sometimes attended with great injustice to a party, if an extension 
were defeated, because the chief clerk could not do any thing in 
the absence of the Commissioner. I admit all its force, and I think 
that the case ought to be provided for by statute. But that fact 
will not make the Court construe a statute more widely than the 
terms would warrant. 

It has been decided, that for all duties devolving on the Com- 
: alone, previously to the Act of 1836, the clerk was the 
T pro hae vice, in case of absence ; and also, that the 
!r could take up an application for Qxtnusion, pentUng 
before the Board, and go on and grant it. These two points are 
decided and settled by the cases cited on the other side. But 
neither of ttiose authorities touch this question. And I have only to 
add, that as lids is a matter of great moment, and as it lies at the 
foundation of this case, and as it is now in a situation to be decid- 
ed by your Honor, in connection with your brethren at Washing- 
ton, diuing the coming session, I will not go into the argument at 
large upon this question^ but leave it here. 



CONSTRUCTION. 

If the Plaintiff's claim be so construed a'f t" include the cars; 
of the Defendants, then wo deny the validity of the original 
patent. But in order to render the objections to such a conatruc- 
tion of the Plaintiff's claim intelligible, it is necessary to examine 
into the nature and extent of those claims. In other words, to 
put some leffal construction upon the terms used in the letters 
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patent. The subject, therefore, of the remarks I am now pro- 
ceeding to, is, ike legal construetion of the Plaintiff's claims. 
And that construction may be ascertained by considering three 
questions or points. 

First. The a^imissions of the Patentee, as derived from an 
analysis of the patent itself. 

Second. By examining the language of the claims and the 
principles of Patent law, as to what is, and what is 'iwt, patent- 
able, or capable of being embraced within the terms userl. 

Third By asceitamm^ the state of the ait of buildmg the 
runnmg ^eii f r ei„lit-whLel cirs at the date of tbo Phiatiff s 
allejed m\ention, so a-J to deteimme m wliit icnse he must be 
construed te h^ve used his language of descnptun indofd'um 
Mist The idmission^ by the Pitentee in hii pitLnt, aio 
the?e — 1 That he Tias not the firbt n^entoi of Hty oi e of the 
parts that compose the cai 

2 Nli of iny pirticuKi foim n 'ihipt, n 1 n th it t,i,i 
lrd\ 

J Of no m 11, of diaft — none 1 euig stated anl none 
claimed 

4 Th^t the Plimtiff's invcntnn is 1 i i nci iii i luiden 
cai IS well as for % pasien^ci tii 

■i Nob &i \ny exclusive right to J lace two s vivcUm^j tiucks 
offoui wheeK each, undei along lodied car 

b Kd particular size of whi-els is lecommended anl no state- 
ment mate whethei the wheels resolve uitJi oi mi the axes 

7 No particulai distance apait of the bearing points of the 
wheels en the railb 

8 No paitieular distance of flanges by paiticular I mean 
exact, excepting that they must le veiy close together — as near 
as may be without touching. 

9. There is a statement of the peculiar theory upon wliich his 
whole philosophy rests, — of which I shall presently make an 
expoation. 

I parts to each other given. 

5 not the first inventor of eight^wheel 

use, — which we 



10. 

11. 


No proportion 
That Winans 


cars. 
12. 


That bearing 
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call " trucks " — and, that these would auswor the Plaintiff's pur- 
pose, provided that "the wheels were close together.'" Seethe 
Patent, p. 114, in Plaintiff's pi-oofs, fol. 14. Nothbg being 
claimed as new about (hose tracks, excepting tlie approximation 
of the wheels. 

13. And, lastly, that there were eight-wheel swivelling 
double-truck cars, before his invention was made. Such are the 
admissions found in the patent itself. And I refer to Chief 
Justice Taney's opinion to show, that his Honor understood, pre- 
cisely as I understand, these adnussions of the Patentee. 

What arc the peculiarities of the car, as Winans would have it 
constructed ? Let us examine thorn as he states them. 
They are, 

1. Connecting the axles of the wheels in each truck, by a 
long spring, bolted to the boxes, twice as strong as those in the 
four-wheel cars. 

2. Placing the wheels of each truck very near together, so 
that the two shall act, as nearly aa may be, Uke a single wheel ; 
the two tracks being at or near the end of the body. 

3. Connecting the trucks with the body, by means of bolsters 
swivelling on a king-bolt, in the manner of a comTiwn road 
wagon, dispensing with any of the side hearings. And, your 
Honor will please notice : — And " bearing tlie had on ike centre 
of the bolster," this is the language of the patent, " which is also 
the centre of eaoh bearing carriage." See the Patent, folio 23, 
p. 5, Plaintiff's copy. " This arrangement", (he says,) " of the 
bolster, and the connection of it with the body in this peculiar 
way, affords great reZi'ef (Polios 15 and 1(5,) from shocks, oc- 
casioned bj percussions of the wheels on pi-otuberant parts of 
the riuls, or other objects ; and from the vibrations consequent 
upon the use of coned wheels, as the lateral and vertical move- 
ments of the body of the car, resulting from the above causes, are 
much diminished." Plaintiffs proofs, p. 114, folios 15 and 16. 

Se accomplishes the object of running smoothly and evenly 
over the road, freeing the car from vibrations, and ^ving great 
relief from shocks, by this peculiar arrangement of resting the 
weight of the hody upon the centre of the holsters, without side 
hearings, and the weight of the cmfre of the bolsters wpon the 
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e^itre of the truck ; wHla oUiers in former timea, and we at the 
present Ume, adopt a very different plan, of which I shall here- 
after spealc. 

Before critically examining the language of tlie Pliuntiff's 
claims, let us see and understand what the Plaintiff's exports sap- 
pose that Ms invention consisted in. There are but two witnesses 
of any importance on this point. The first is W. C. Hibbard ; p. 
81, folio 384 : and in a moment I will state the suhstance of bis 
evidence. He says, that the eight-wheel car haa three advanta- 
ges over the four-wheei ear ; pp. 77-8. Second, that there ai-e 
three essentia) points in the construction of the eight-wheel car ; 
p. 79, folios 370, 371. Then he proceeds to distinguish 
Winans's from preceding inventions, by showmg that it has three 
peeuliaritiea ; p. 81, foho 384, and which I wiU state. The 
First is, " the closeness of the wheels to avoid friction." Second, 
" to support the hody on two swivelling trucks." And, Third, 
the application of the motive power to the hody. 

This is what he says Mr. Winans's inveniion consisted in; 
and it is quite important that the attention of the Court should be 
addressed, to what witnesses supposed the inventor invented ; SO 
that your Honor should see what their views are in speaMng, 
both on the question of novelty and on the question of infringe- 
ment. The other is John Elgar. P. 25, fohos 106—10 of 
Plaintiff's proofe. He also ^ves his views of what the Plaintiff 
invented. Ist. He says, that he thinks the invention was a long 
body. 2d. Swivelling trucks at or near the end ; and 3d. The 
wheels of the truck closer than would do in a four-wheel car. 
These are the Plaintiff's experts' ideas of what Winans invented. 
On what ground do his counsel place his claims to mvention ? 
The learned counsel who opened the argument stated, tliat " tiie 
complete principle of Winans's invention required Ist. ' The or- 
ganization to bave two four-wheel trucks ;' and 2d, ' Swivelling 
freely under the body, by reason of transmitting the draft by tLe 
body, and the near proximity of tJio wheels in the truck, and tbe 
separation of the trucks from each other.' " So, that, if all other 
things are used by the Defendants, except drawing by the body, 
tbey do not infringe ! ! 

What I consider important in this admission is, that if there 
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wero " the near proximity of the wheels, and the remote po- 
mtioQ of the tracks," and every ot/ter feature stated in Winatts's 
foimi, excepting the draft hy the hody, that the invention was 
■worthless, and those who used it would not infringe Winans's 
claim. If Mr. Keller is right in his view of what Winans in- 
vented, tlie claim would then be for a eomUnabion between an 
eight-wheel double truck swivelling car, and some appai'atus for 
drawing it by the body. And the counsel do claim in reality, 
(though not iu terms,) a combination between some mode of 
draiving by the body, and an eight-wheel car, which car, he says 
we may use without infringement. Because, if we may use the 
car without infrin^ng, until we take that feature of the invention, 
then it is clear, that what he, in reality, means to claim, is a com- 
bination between some new mode of draft, and an old eight-wheel 
ear. After having stated this much of what the eownsel and the 
ei^erts consider Mr. Winans's invention, I will now come to the 
language of the patent itself, and see if we cannot obtain some 
clear and definite idea of what that patent is for. He says ; — 
and I read the language of the patent — " I do not claim running 
cars on eight wheels^ this having previously been done." Not as 
he says in the manner, or for the purposes herein described. But 
merely, with a view of distributing the weight carried, more evenly 
upon a roa^l, and for objects disUnet in character from those 
■which I have ha2 in view, as herein set forth." The objects set 
forth in the patent are these. 

" The OBJECT of my invention is, among other things, to make 
such an adjustment of the wheels ahd axles as shall cause 
the BODY of the car to pursue a more smooth, even, direct and 
safe course " than it does as cars are ordinarily built, that is, on 
four wheels. As stated in this manner his object is to do certain 
things. The statement is not exactly correct, for he has confused 
the structure he describes, with the end or object for which the 
structure is designed. But the object ia clear, plain, definite and 
distinct. It is to make the car travel more smootfily, directly — 
(not wabbling) — and safely. And there are no oiAer objects 
stated in his patent. Various means, however, of efiacting this 
result are stated. Now Winans denies in his patent, that rail- 
road cars or carriages having eight wheels, were ever before ar- 
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ranged witli the mme object. The ohject is, " to run smoothly 
and evenly upon the straight and curved parts of the road." 
That statement might be accounted for, and is accounted for, if 
Winans was 7wt aware, that there had been any preceding double 
truck eight-wheel cars, and he only knew of four-wheel cars being 
used. For, in comparison with the four-wheel cai's the remark ia 
just ; hut in comparison with the eight-wheel cars, the remark is 
moat mistaken. I ask for what objects were the eight wheels of 
the Allen En^nes, the Tnissel, the Wood, and various other cars 
constructed ; and for what object were they made to swivel at aJl, 
unless it was to run smoothly over the inequalities of the road, 
and go round the curves ? But, whether these cars were btult 
with that object in the mind of the constructor ovnot, still, if they 
were ealatlated to obtain that object, it is not material. If 
the arraMgement or invention existed, it is no matter what was 
the oiject of the inventor. One who discovers the value of a pre- 
CBDIN8 INVENTION", is not thereby entitled to the exehmm use of 
that invention. Besides, if the eight^wheel double truck car had 
been originally constructed merely for the purpose of equally dis- 
tributing the weight on the rails ; and if it was also found that it 
would run smoother than the four-wheel car, that discovery is not 
such as to entitle the discoverer to a patent. For what object, or 
upon what design, were the eight wheels put in two trucks of four 
wheels each, other than to turn curves, and run smootlily ? Eight 
wheels in a common stiff frame, would distribute the weight, under 
certain circumstances. But these eight wheels were put in two 
trucks ; and the two trucks were to swivel, and turn curves, and 
run smoothly undoubtedly. 

The claim goes on to say, " Nor have the wheels," when 
thus increased h^ number, " been so arranged and connected witJi 
each o(Aer "—either by design or accident — as to aecomplish 
this purpose. What I claim therefore as my invention ia, the 
6efore-DESCRiBBD mann&e of arranging and, connecting the eigh£ 
wheels, SO as to accomplish the end proposed by the means set 
FORTH, or ANY OTHERS which are ANALOGOUS and dependent on 
the SAME PRINCIPLES." If Winans had simply claimed the before 
described manner of arran^g and connecting the eight wheels, 
th^ would have been intelligible to some extent ; but this is not 
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HIS CLAIM. He doos not confine liis claims to 'xhat maknee, or 
the means set forth, but he claims all other means, modes, or 
manners, (besides those set forth,) ivbich are analogous, and de- 
pendent on the same principles. So that he claims every mode 
there can he, of maldny a cm- run more smooiMy and safely than 
a four-wheel car, hy any arrangement and COMHBCTION op the 
WHEELS, even though not desckibed, or invented, or thought of 
BY himself, where it comes within a peculiar principle or theory 
■which he sets out. Now, as the Plaintiff does not confine himself 
in his claim t« iiie M33ans — ancl the machinery set forth — and to 
that which is suhstantially the same, but to any mode of accom- 
plishing THE OBJECT, by oUier means than what he has discovered, 
it is too broad a claim. Ifc is an attempt to get a patent for a 
RESULT — not a maohme— or, rather, for ev&ry mode of arran^g 
the wheels by which a certain result may be accomplished. If 
Winans mean', to confine himself to tlie arrangement and connec- 
tion of the paita he has jiarticularly described, there is no vio- 
lation PRETENDED. 

As the patent cannot he for a result ; tliat is, the result of run- 
ning smoothly and swivelling to the curves — not being for any of 
the PARTS of the machine — not being for the trucks alone, oi' the 
mode of maMng them ; not being for the principle of the two trucks 
swivelling under one body, it is obvious that it cannot be for 
merely the position of tlie trucks, in relation to their distance from 
the ends of the body, as no change of position developos any new 
physical mechamcal principle. 

The patent cannot be for the mere distance of the wheels in 
each truck, as changes of distance develop no new mechanical 
principle ; and the old statute declares, " that the change of pro- 
portion CANNOT be the suited of a patent." Any one has as 
good a right as Winans has, to use the old elements in the same 
substantial construction, with a change of proportion of distances 
between them. Change of proportion is a property incidental 
to all machinery, and, as I have said, not patentable. Another 
reason why the Plaintiff cannot claim the nearness of wheels in 
each truck is, because he says, that the trucks in common use 
would answer his purpose, provided the wJteels were close together. 
It is proved, that the common bearing carriages had Trheels from 
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tkfee to twelve inches apart ; and that is far nearer than thej axe 
now put. So that, it must ho supposed that Winana meant to 
claim, the putting them less tiian tliree inches apart, if distance 
has amy thing to do with his claim. 

Now, if his patent be for coupling the wheels in each truck, so 
that the flanges shall come close together, Midi the tivo trucks far 
apart, without reference to the pecuhar mechanism by which this 
is accomplished, then it is void for four reasons. 

Mrst. That would be a, mere change of proportion. 

Second. It would not embody the true principles of an eight- 
wheel car, hut tJie departure from those principles would be a per- 



Third. The true principle of the eighi^wheel-car was known 
before, and is used hy the Defendants now. 

Fourth. This arrangement aa to distance, separately consid- 
ered, is not original with Wintms. 

What is Winans 's theory ? What is his philosophy ? What is 
the basis, the radical idea of his invention? It is this. To 
bring the axles of the wheels, as near as po^ible, to coincide with 
the radial line of the curves of the road, so as to approximate to 
the action of a single wheel. That is hia theory, so far as re- 
gards the arrangement of the wheels ; and, it is highly important 
that it should be clearly comprehended as we proceed. I will re- 
fer to four passages of the patent, to show that this is an exact 
statement of his theory. The first is on p. 2, folio 6. He says : 
" From this consideration, when taken alone, it would appear to be 
best, to place the axles as near to each other aa possible, thus 
causing them to approach more nearly to the direction of the ra- 
dii of the cm-ves, and the planes of the wheels to conform to the 
line of the rails." The next passage is at the end of folio 13, 
and at the beginning of folio 14. He there says, " For this 
purpose, I construct two bearing carriages, each with four wheels, 
which are to sustain the body of the passenger, or other car, by 
placing one of them at or near each end of it, in a way to be pres- 
ently described. The two wheels on either side of the carriages 
are to be placed very near to each other, the spaces between their 
flanges need be no greater than is necessary to prevent their con- 
tact with eaeh other," I will now turn your attention to p. 6, 
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folio 21, where he says : " The end which I have in view, may 
nevertheless be obtained by constructing the bearing carriage in 
any of the modes uewally practised, provided, that the fore and 
hind wheels of each of them be placed near together, because the 
closeness of the fore and hind wheels of each bearing carriage, 
taken in connection with the use of the two beating carriages, 
coupled remotely from each other as can conveniently be done, 
for the support of one body, with a view to the objects, and on 
the principles herein set forth, is considered by mo aa a most im- 
portant feature of my invention." 

You see that he aa;^, " the closeness of the fore and kind 
wJieeis" is considered a most important feature of his invention. 
The next passage is in folio 23, where it reads. " The two wheels 
on either side of one of the bearing caj'riages may, from their 
proximity, be considered as aoting like a single wheel." I will 
now read again the passage to which I first referred on p. 2. 
" From this consideration, when taken alone, it would appear to 
he best to place the axles as near to each other as possible, thus 
causing them to approach more nearly to the direction of the radii 
of the curves, and the planes of the wheels to conform to the 
line of the rails." There is the be^ning and introduction of the 
philosophy of Winans, and the idea or principle is repeated 
four times in difierent parts of the patent. And I have read 
them to show that this is precisely the fundamental idea of all his 
arrangements. So far as regards this part of his structure, the pre- 
dominant notion in his mind was, that the curves could be passed 
more easily, and a better car made, if the axles of the trucks 
were only brought as close together as you could possibly make 
them run. The whole patent is founded, and the whole inven- 
,tion is moulded upon exactly that notion. Let me ask your 
Honor's attention to the second branch of the theory ; for 
it embraces two parts. The second branch relates to the eoji- 
nectio-n of the two trucks with the iody. Both these theories 
are the subject of the Plaintiff's claim. 

I will refer to a few passages in the patent, which describe the 
pecuharity of Winans's mode of connecting the body wJth the 
trucks. I read from foho 16, of the Patent. "Upon this first 
bolster, I place another of equal strength, and connect the two 
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together lij a centre pin, or bolt, passing do^vn through them, and 
thus allowing them to swivel or turn upan each other, in the man- 
ner of the front holster of a common road wagon." I will also 
read the sentence preceding. " This bolster must be of sufficient 
atrength to bear a load upon its centrk of four or five tons." 
Your Honor will take notice that it says " upon its centre," for 
tiiat is important. Then again in folio 23. " The bearmg of the 
load on the centre of the bolster, which also is the centre of 
each bearing carriage, likewise affords great relief," (see how 
much importance is attributed to this, in carrying out Winans's- 
idea) " from the shocks occasioned by the percussion of the wheels- 
on protuberant parts of the rails, and other objects, and from the- 
vibrations consequent to the use of coned wheels ; as the lateral 
and vertical movements of the body of the car resulting from the 
above causes are much diminished." And there is another part 
of his patent where he states, that he wishes to have his bolster 
swivel, "in the manner of a common road wagon." Now every- 
body knows, that there is nothing new in the swivelling of a com- 
mon road wagon, nor in suspending the weight of tbe load upon 
that part of the bolster which is close to the centre-pin. Nor is 
it asserted by the patentee that there is any thing new in it ; and 
yet he adopted that, as an essential and elemental part in his the- 
ory of construction. 

The next paragraph to which I refer is found in folio 20. 
" When the bolsters of the bearing carriages are placed under the 
extreme ends of the body, the rehef from shocks and concussions, 
and from lateral vibrations, is greater than it is when the bolsters 
are placed between the middle and the ends of the body, and" — 
(this is tbe important passage) — "this relief is not materially 
varied by increasing oi- dhninishing the length of body, while the- 
extreme ends of it continue to rest on the bolsters of the bearing 
carriages, the load being supposed to be equally distributed over 
the entire !ength of the body." According to his idea or theory, 
the length or shortness of the body made no ditference, provided 
it was suspended at the extreme ends. Hence the injustice of 
claiming as Winans's plan, or as any part of his idea, the use of 
a VEEY LONG body ; such as is now in common use, and such as 



ityGoogIc 



40 CONSTRUCTION-. 

his experts and iiis couugel claim as one of the important and dis- 
tmctive features of his invention. 

Such then is Winuns's theory on the two branches of his claim. 

I proceed now to say a word further in regard to the legal CON- 
STEtJCTroN of his claim. 

Is not tJm the true construction of the claims of Winans? 
ITamely, The covfUny of the wJieels in eaeli. truck, so that the 
flanges shall come, very close together, and the two trucks at or 
near the end of the body by means PBOtTLiAB to Mm, viz : by long 
springs bolted to the tops of tfie boxes of the axles, and bolsters 
bolted across the tops of the springs ; and swivelling like a com- 
mtm road wagon^ and hearing the loud on the eentie of the bols- 
ters ; dispensing mik aide bearings ? That is the structure of 
the car that Mr. Winans specially described and recommended as 
t^e best to embody his ideas. Id est : making " such an adjust- 
ment of the wheels and axles" (to use hia own language) as 
will give a new ease of motion to the car, by the peculiar uses of 
the SPRINU TRUCK, BJid connecting the truck mth the body by the 
wa^tm 6otoer, dispensing with tbe side-beailn^andthe iAorow^A- 
braee, which ade bearings, without extra spring, would ^ve a 
hai-d motion to the car. 

The theoretical idea was very 0OOn on paper, but the practical 
trial was very disastrous. Yet is not tbis his claim ? Can any 
man deny, that that, which he has specifically pointed out and 
recommended J ia not hia claim ? Such was Winana's theory, such 
his OBJECTS, and such his peculiar mode of em6o(%fiM^ that theory. 

As this matter of construction is so vital in this case, and such 
extraordinary ideas have been entertained from the day when this 
litigation began before the Chief Justice of the United States, to 
the present hour, and so remarkable have been the shifting 
grounds upon which the patent has from time to time been put, 
that I propose to throw out some suggestions of argument upon 
the constructions that I have stated as the true construction of 
Mr. Winans's claim, and the only construction upon which the 
patent can stand consistently with any pretence that "Winans 
was the first and original inventor of the things claimed by him. 
Suppose that the patent is not confined to the mechanical contri- 
vancea of Loua springs, bolted to the boxes of the axles, with 
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road wagon holsters, bolted across the middle of the springs, as 
ike means of arranging and connecting the wheela with each 
other and with the body. And suppose that by the true con- 
struction of the patent, it is for that mode or any other mode or 
mechanism — arranged without frame or other\Yise — by which the 
wheels could be connected closely in pairs to form hearing car- 
riages, and the beanng carriages remotely from each other, to 
a the body. Then iu that case the patent would be for the 
pie of the eight-wheel car, reduced to practice not only by 
the mode described, but by any other mode that will embody the 
same principle, and therefore void. 

1st. Because the specific mode described and recommended 
is pernicious as a mode, and would require experiment to discover 
the error in the specification, and to develop other modes better 
adapted to embody that principle not described in the specifica^ 
tion. 

2d. It is void for want of originality, because the true princi- 
ple oft he eight-wheel car was prior to Winans's patent, described 
and used and embodied in mechanism different from Winans's, 
and the same as that now in general use, 

3d, That if it could be deduced, from the Plaintiff ^s s^eeifi- 
caii<m, that he intended to place the wheels at a distance from 
each other, different from what Mias before known and used; such 
difference would not be the discovery of a new prisciplb, and it 
is not clearly definite and distinct from previously known dis- 
tances. 

And, as a difference in distance is a difference in proportion^ 
and an incident common to all machines, such variation of dis- 
tance is not a matter of invention, and does not develop any new 
physical law or principle. 

It does not introduce any new elements, and form a new com- 
bination. 

It does not constitute a new machine in its substantial parta, or 
in its essential character. 

It is not the subject of a patent. Ton camiot patent a princi- 
ple, and you cannot claim all modes of developing a principle, 

Now, as the principle of the eight-wheel car existed in Chap- 
man, Tredgold, the Wood car, the Trvffisell car ; in Fairiamb's 
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patent, in tlie Quincj car, in the Columbus, and in all the old 
cars, Winana'3 patent is void, if he intended to cover the princi- 
ple of any of tliem, because it ia too broad. So said Judge Conk- 
ling. 

We shall presently show, that whichever construction is taken 
by tlie Court, it is equally safe for the defendants. For under 
the first eonatruetion, we do not infringe ; and under the second, 
the PATENT is VOID. 

If the Plaintiff could sustain a patent for ant mepii 4nism, 
coupling the two wheels close together, and placing the tiucLs at 
the ends of the body, notwithstanding the prior existence of the 
Chapman, Tredgold, Wood, and Trusaell cars, the Columbus, the 
Winchester, &c,, and the Allen engme, then the Defendants do 
not irtfringe, because thby place their wheels fuktheb apart 
than the Wood and Trussell cars, and the Columbus and the Win- 
chester, &c. ; and suhstantially as far apart as Chapman, Tred- 
gold, Quincy and Allen ; and much further apart than the Plain- 
tiff allows them to be placed. 

Suppose the Plaintiff means to claim as his invention " the be- 
fore-described manner of arran^ng and connectmg the eight 
wheels so as to accomplish the end proposed, that is — to nm 
smoothly — if/ tJie means set forth, OR ahy othees which are 
ANALoaous and dependent on the same principles ; this patent is 
VOID, because the Pltuntiff claims too much. If change of pro- 
portions prevents the preceding eigh{>-wheel from being analogous 
or dependent on the same principles as Wmans's, we do not 

INFRINGE. 

The plaintiff must strike through Chapman, Tredgold, Quincy, 
AUen, Wood and tho Trusaell ears, because Wmans's is at the 
minimwm distance, and the Defendant at the maitnnmm distance; 
and the yrior inventions are between them both. The first makes 
the Plaintiff's patent void, or else the Defendants are not in- 
fringers. In other words : Winans embodies the theory of con- 
forming the axles to the mean radial line of the curves, while the 
preceding inventors did not, and the Defendants do not. 

Although Winans's theory he ever so distinct and clear, 
yet, if the Plaintiff could claim a Patent for nearness of wheels in 
one truck, it would be equal to claiming a patent for putting a 
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iarge ivlieel m place of a, small wheel — for youv JEIonor will see by 
the models, that by putting larger wheels on the same trucks, you 
bring them closer together. 

Again. K the Plaintiff could claim remoteness of two trucks, 
lenffthening of the body is all that is wanted to produce that re- 
moteness. It is a mere change of proportion alone, and nothing 
else. With these remarks, upon what is not — I pass again to 
WHAT IS the legal construction to be ^ven to Mr. Winaus'a claim. 

Taking into view the fact, that there were other dghPwheel 
double truck Railroad cars ior freight, if not for passengers, exist- 
ing many years before his patent, and capable of carrying passen- 
ger as well as freight ; also, that the patent must, by law, be so 
construed, if possible, " td magis valeat quam pereat" — that if 
the construction can, without violence to the language, it should 
be so made as not to render the patent void, as embraciag 
that which "Winans did not invent. Also, considering, that 
while the placing of the wheels near together in each truck, 
and the trucks far apart, was a mere change of proportions, 
and was not original willi Winans, and he can have no exclusive 
right to use that mode of arrangement, yet he was the first to 
couple the axles with a long spring, and to use the wagon bolster, 
which nobody ever used before or since the date of hie patent, 
Winans's claim, if he has any valid one, must be confined to 
these peculiarities ofmeohanioal structure, leaving others to couple 
their wheels as they please ; and to use the rigid rectangular 
wheel-frames, with one spring to ettch wheel, as was done of old. 
And the " anabgous modes, dependent on the same prineiphs" 
must be confined to any other mode of connecting the axles by 
some elastic material, so as to allow of the wheels separating and 
approaching eaoh other aa the body rises up and down. 

And, as Winans cannot patent his theoey, he can claim the 
peculiar devices by which he embodied that theory, — springs, &c., 
if they were first invented by him, as distinguished from what was 
known and used before. 

Now the other theory, as to the connection of the trucks with the 
body, was to carry the body more smooiMy, by suspending it in a new 
wag,sotisto^ve'].t?iew freedom o£iao\iQnapqii springs. 1st. By 
plarcing the bolsters on long elastic springs. 2d- By resting the 
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whole weight of tlie body upon the cmtral part of the bohter, 
(and not on side bearings,) the manner of a common road 
■ffagon. 

TMs theory also required tlie peculiar devices above stated. 
See patent, p. 6, Tpliere it saya ; " The bearing of the load on the 
centre of the bolster, which also is the centre of each bearing car- 
riage, likewise affords great relief from the shocks occasioned by 
the percussion of the wheels on protuberant parts of the rails or 
other objects, and from the vibrations consequent to the use of 
coned wheels." 

Now let ua look at tho theory of the Plaintiff's counsel, as to 
construction. 

They admit and assert, that the claim is not for any part of the 
structure, unless combined with some apparatus for drawing the 
car hj the body. If I am right, there is an end of their claim, 

Mr. Keller. Permit me. "We say that the drawing by the 
body was the only mode by which the principle of the invention 
could be practically carried out. 

Mr. Whiting. That is what I mean precisely. It is a vital 
principle ; and if you do not draw by the body, you do not use 
that which embodies the vitt^ principle of the Plaintiff. They 
also say, that it is not for the near coupling of the wheels, and 
the distant position of the two trucks and thoir connection with 
the body, for the purposes stated, unless combined with some ap- 
paraimfor drawing the car hj the body. 

This is the substance of their claim they say, and if their 
patent does not embrace that claim, they have no claim that will 
stand. 

They do not claim the drawing by the body as the Plaintiff's 
invention ; but their claim is to be deemed applicable only to 
eai's which are drawn by the body, and not by the perch. 

So that, if the patent covers cars which draw by the perch, 
such a construction of the car is worthless, and does not embody the 
principle of the Plaintiffs invention, and tho use of such a car is 
not an infringement of the real claims of the patent, as the Plam- 
tiff's counsel understand them. And in such a case, the patent 
would be void, because it would cover prior inventions. 
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Now, my conclusions are these : — 

1st. That this admission is equivalent to an abandonment of aJl 
claim to novelty of every part, and every combination of parts of 
the eight-wheel car, except when used in tJds way. 

2d. As this mode of drawing is not mentioned, or described, 
or claimed m t^e patent, it results from the Plaintiff's admission 
that we may use every thing that the patentee has described or 
claimed, witlwut infringement of his invention ; and we become in- 
fringers only when we use something wot there described or alluded 
to in the remotest manner ! This is the most remarkable doctrine 
that I have ever listened to in a patent case. And an attempt, 
however adroit, to smuggle into the patent that theory of con- 
struction, and those ingenious cl^ms which are not found in the 
language of the specification, nor in the intentions of the patentee, 
and which are palpably inconsistent with both, cannot be suc- 
cessful. 

The learned counsel are driven to the use of vague phraseol- 
ogy, because it is impossible, in clear language and upon settled 
principles of construction, to discriminate between what WinatiSf 
—(using the language of the specification,) — really claims as 
distinguishing his invention, from what was well known before, 
without, at the same time, so narrowing his claim as to render 
him unable to make out a case of infrmgement. 

Hence, instead of using terms which are familiar to patent law- 
yers, instead of claiming either the specific parts, or some comhi- 
■nation of the parts of the machine for transporting freight or pas- 
sengers, he says his claim is not for the parts, nor for any combi- 
nation or arrangement of parts, hut for a wlwle I 

A patent for an improvement on any machine, be it a car or 
not, must he either for some now part, or some eomUnation of 
parts, whether new or old ; and that combination may embrace all 
the parts or only a certain number of parts. But when, as in this 
case, all the parts were old, most, if not aJl, the combinations of 
these parts were old, the Plaintiff can claim only such combina- 
tion as is new. He can claim nothing more or less than some 
combination. He cannot claim the car as a whole. Other- 
wise, he would cover many parts and many combinations which it 
is admitted he did not invent, and so his patent would be void. 



ityGoogIc 



46 CONSTRUCTIOS. 

Tho true eonstraction is as I have before stated, and in accord- 
ance witii the opinions of the learned Judges who have had the 
cUum under judicial consideration. See Chief Justice Taney's 
construction, Plaintiff's book, p. 20, (at the end ;) and which has 
been adopted by Judge Conkling and your Honor ; in which he 
says, — " But he claims as his invention, the MANNER, of arrang- 
ing and connecting the eight wheels, as specified in his patent, for 
the end above mentioned. And also the eonneetion of a railroad 
carriage body with them, adapted either to the transportation of 
merchandise or of passengers." 

The object of tlie invention has been already stated ; and the 
means by which it is to be attained are classified thus in the lan- 
guage of the patentee. 1st. By the hefore^nentioned desideratum 
of eombining the advantages of ike near and distant coupling of 
the axles; and 2d. Bg other means to be hereinqfter described. 

The ONLY MEANS Stated or described in any part of the patent, 
are as foUowa ;■ — ■ 

Isfc. By eonstrucling the spmg bearing- can'iagc with the 
wheels very close together. 

2d. By the distant coupling of the trucks, so that the body is 
supported at or near the ends. 

3d. That the body he twice the length of the ordinary four- 
wheel cai- ; but the length is stated to be immaterial, 

4th. The trucks swivelling in the manner of a common road 
wagon. 

5th. The bearing of the load on the centre of the bolster. 

There is no part of the patent where any thing is said about 
the means of draft. There is nothing said or intimated as to the 
absolute freedom of swivelling as being necessary or desirable. 
The subject itself is not alluded to in any part of the patent. 

On the contrary. Two facts are mentioned expressly, which 
are inconsistent with the pretension, that the great idea of the 
patent is absolute freedom of swivelling. 

1st. The trucks are to be " coupled," as well as tho axles of 
each bearing carriage or truck. 

Then, 2d. The two truclta are to " swivel" in the manner of 
a " common road wagon" They are not to be left to fly round 
" ad libitum." Each truck was to act svhstantiallg like a smgle 
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pair of wheels ; wbich every one knows could not run on a road 
witliout the guidance of a perch. 

8d. The patentee says, that all the advantages contemplated 
by him may be obtfuned by substituting, instead of his spring- 
truck, any of the ordinary bearing carriages ; and those all drew 
hi/ the perek. 

There is not only absolutely nothing in ike patent to sustain 
the idea put forth by Mr. Keller, that absolute freedom of swivel- 
ling was essential to the consti'uction of the car as described in 
the patent, but the whole patent is directly in the teeth of it. 

Therefore the Plaintiff's patent cannot be construed, as em- 
bracing or embodying any idea of the absolute free swivelling of 
the trucks ; nor as applicable only to such an arrangement ; nor 
as being distinguished from other inventions by any such criterion. 

Thus far we have shown what we believe to be the legal con- 
struction of Winams's claims. 

Ist. By considering the admissions of the patentee, in Ms spe- 
cification, and an analysis thereof. 

2d. By a close examination of the language of the speciflca^ 
tion and claim. 

3d. By judicial authority. 

Now, there is left only, on the subject of construction, and to 
throw light upon it, a consideration of the state of the art of mak- 
ing the running gear of the eight-wheel cars, at the time of the 
alleged invention. 

This is important, both to the Patentee and to the JDefendania. 
But the statement of the evidence must be postponed till we come to 
the proposition, " That Winans was not the first inventor of the 
first ' double truck eight'^heel car^ " such as is used by the De- 
fendants. 



DISCRIMINATION. 

The next point to which I ask your Honor's attention is this. 
That the patent is not valid, except ftyr the peculiar devices de- 
scribed in (he patent, heeause, being an im/provement on what was 
known and in use before, the patentee is bound to disaiminate 
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between Ms own improvements, and the cars nearest Wee Ids mm, 
viz. : thepreoeding dght-whed cars. 

T^e questions arising upon tins subject at the present trial are 
very different from tliose which have been formerly discussed. 
On previous occasions, the only questions which arose were simply 
whether the Plaintiff had, in his specifieation and claim, sufficiently 
discriminated between the eight-wheel car, described by him, and 
the old/owr-wheel cars, and the Courts held that the Plaintiff had 
done so. Now we have introduced evidence of other dght-yi\xc(A 
cars prior to the Plaintiff's, which embodied the main features of 
ttiat wliich the Plaintiff describes. And the issue now is an 
entirely new one, arising upon a new state of facts. I should not 
have argued this question before your Honor, if this were not so. 
The new evidence to which I allude ia, that there were sundry 
eight-wheel double truck swivelling cars in existence prior to the 
Plaintiff's patent, which had not been proved on any former trial. 

Now, if the description is not sufficient to diseriminato his 
invention from others, that description is too vague and ambigu- 
ous to come within the requirements of the patent law. 

Nest. If Ms claims do not also clearly distinguish between 
new and old, they are void ; because the patent is too broad. 

It is a faot that many eight-wheel cars were m use on the 
Baltimore and Ohio Railroad, from the fall of 1830 to October 
1st, 1834, inclusive, not invented hj Winans. To say nothing of 
the Columbus, the Wood and Trusseli cars, there were the Drome- 
dary, the Winchester, and other passenger cars ; also the Quincy 
cars, and the Allen engine, &c. 

In what particulars was Winans bound to show the difference 
between what he claims and those that we show were in use, 
and upon which his improvements were founded ? 

We say that he was bound to diserimmate between what was 
old and what he claimed as fww, in all the particulars in which he 
claimed that Ms invention consisted. What he does list thus dis- 
criminate is admitted to be old, or not his invention. 

And what has he discriminated and recommended ? It is only 
the spring truck and the wagon holsters. 

In this alone has he conformed to the requirements of law ; 
and for this alone, therefore, is his patent vaUd. What difficulty 



ityGoogIc 



DISCRIMINATION. 49 

■was there in "ffinans being definite, and in discriminating between 
his pretended claim and others ? If his body were twice tlie 
length of the ordinary four-wheel ear ; — (i, e. from 20 to 24 
feet,) — why not teU how long other eight^wheel cars, for passen- 
gers and freight, as the Quincy and Trusaell cars, kc, Jiad been ? 

If he placed the bolsters differently from others, why not say 
so ; and tell how far from the end of the body they must be placed 
in order to come within his plan ? 

As to the distance of the wheels in the truck, others had 
placod them 3| feet apart, as he admits. la that ton far ? If so, 
why not say, so ? In truth, others had already placed them as 
near as Winans did, and, therefore, he dared not specify the dis- 
tance, although his counsel now claim that he did in fact intro- 
duce a substantive improvement, by dimimshing the distance be- 
tween the fianges. 

Why not show what he meant to claim by some original draw- 
ing ? None lias been proved, or referred to, and the inference 
that we draw is, that none really existed. 

The present drawings do not help the difficulty. They were 
not made till 1838, as preparatory t" tlie suit of ffinans vs. The 
Newcastle and Frenchtown Railroad Company. 

The drawing before the Court, representing a car that was not 
built in 1837, does not in any way illustrate the specification, 
but embraces things not in the patent, and porti-ays modes of 
construction entirely the reverse of what is there described. 

I shall ask your Honor's attention to numerous partic- 
ulars, in whicK there ai^ diversities between the drawing and 
the patent. And your Honor will have to settle first the ques- 
tion ; — What will be the legal effect of a drawing, no part of the 
ori^nal patent, and not restored when the patent was restored, 
and not made until it became necessary for the purpose of found- 
ing a lawsuit ; made, therefore, "pendente lite," and portraying a 
car that was not in existence until four years after the date of 
the patent, whereby it is attempted to grasp and comprehend tilings 
■which are not in the patent ; and not that only, but also to show 
things which are dircctiy inconsistent with what is contained 
in the specification, and dh-cctly the reverse of what the patent 
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(Presenting the (iraivlng to the Court,) 

This drawing represents a freight car and not a pa^engei' 
car, which is the only one described in Mr. Winans's specificar 
tion. The drawing represents a rigid rectangular wheel frame 
for Ihe trucks. In the specificatioa, instead of a rigid wheel 
frame, the axles of the wheels were connected only by a ateel 
spring, bolted to the boxes of the axles, with a bolster bolted 
across to the topa vi the springs. The drawing represents two 
springs on each side of the truck frame, the action and reaction 
of which maj not tend to throw the axes of the wheels out of par- 
allelisnj. The specification particularly recommends one spring 
only on each side of the truck to connect the axes of the wheels, 
and the action of that spring would necessarily throw the axes out 
of parallelism. The drawing represents the springs with the 
shorter leaves downwards. The specification directs exactly the 
reTcrae. 

In the drawing, the bolsters on which the body rests are placed 
between five and six feet from the ends of the platform of the car ; 
whereas the specification requires the same to be placed at or 
near or beyond the ends of the body, and in any event no farther 
under the body than that the wheels shall come just within the 
ends, and the trucks are to be coupled as remotely from each other 
as can conveniently be done for the support of one body. In the 
drawing the wheels are placed sufficiently far apart to put a 
brake in between them ; while in the specification the wheels are 
directed to be as close as possible, without the flanges touching, to 
have them act as near as may be hke a single wheel. 

The drawings represent a conical pivot marked X, with sockets 
and side bearings, forming a solid bolster in on'e solid piece, with a 
lower bolster and pocket Y to correspond — while the specification 
describes a plain bolster of wood or iron, reaching across from 
spring to spring, united to an upper bolster by a king bolt swivel- 
ling in the manner of the front bolster of a common road wagon. 

The drawing shows a mode of coupling or drawing the car by 
two pieces bolted across the' bottom framing, and a coupling bolt 
with a ring to it to drop through the coupling, to draw the car 
from the middle of the end of the body — the specification neither 
describes nor intimates any mode whatever by which the cars are 
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to lie drawn. The drawing shows cast iron pockets for the ends 
of the apringa to work in — the apeeification preserihes a different 
mode of fastening the enda of the apHngs, viz. : — bolting the ends 
of them on to the boxca of the axlea. The drawing shows an ar- 
rangement of brakea amted to the swivelling trucks of the eighth 
wheel car — the apeeification does not describe nor mention anj 
mode of arran^og or using brakes, 

Now, what are we to do with a drawing that comes so directly 
across the track of the patent ? 

The patent is not to bo ehlarged bj reference to the drawing. 

The drawing doea not help the Plaintiff upon these defects of 
discrimination. The specification must always govern the patent. 

There is nothing m the drawing which shows how other prece- 
ding cars were made, ao as to aid the apeeification in ita fatal defect 
of non discrimination. If the Plaintiff meant to cover any thing 
beyond tho elastic spring trucks, why ahonld he not have said so ? 

Why not diacriminate between his invention and the other pre- 
ceding eight-wheel cars, viz. :— 

1. The Chapman. 

2. The Tredgold. 

3. The Allen Carriage. 

4 The Quincy Cars. 

5 The Wood Cirs 

6 The Trissd Girs f r ho'^ea i d eima ea and ^olhcra. 

7 Tho Columb the Diomedaij &e and also the Victory, 
at Phdadelphia ' 

These all hil nmnng gear adapted to pusen^er cws is well 
as foi freight and weie the same is tho e now uaed (and 
WmEwia claima fieiylt as well as pissLngei e^^9 ) 

We say thib theie was no pit<,ntil le bsciumnat n to 1 e made, 
exceptm^ as to the ^ oiliar dear s by win h A^mans embodied 
his theoiy whi h ■v\eie — ■ 

lat. The approximate comcidence of the aslob. with the radii 
of the curves. 

2d. The central bearing of the bolsters. 

And finally as to discrimmation. If the Columbus were in- 
vented hy Winana, and the Winchester and Dromedary and other 
1 cars, being allowed to go into public use before the 
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patent, ivith Winans's knowledge and commit, they became public 
property (the statute of -tie 3d of March, 1839, not applying to 
this case). 

Bemg public property, if they did embody Wmans's pretended 
invention, then lie Plaintiff's pat«nt is void, h/ reason of aband/m^ 
■ment. If they did not embody Winans's invention, the Plaintiff 
was bound to discriminate between them and his own invention, or 
else his patent is void for want of discrimination. 

His patent does not discriminate except ia respect to spring 
trueks and wagon hohters ; these are, therefore, all he can claim ; 
and these the Defendants do not use. Your Honor sees the De- 
fendants are safe in either alternative. 



ABANDONMENT. 

I now pass to another subject, on which the evidence is some- 
what voluminous, but which it will not be necessary to recite to 
the Court. 

It is this : That if mch running gear as the D^endants huild, 
is embraced within the true meaning of fSe Plaintiff's paimt; 
and if Winans were, in fact, tJte first and original inventor there- 
of, yet Ms letters patent are void in law, said invention having 
gone ifito public use, tetth Ms knowledge, and without objection on 
his part, prior to the date of Ms pateni. 

If a man stand by, and see his own property sold by a person 
having no title, he loses all legal right to reclaim it from the ven- 
dee. So a patentee, allowing hia invention to go into public use 
without objection, virtually admits the rigbt of the public to use 
it. This is just. Otherwise, he might be permitted to lie by, 
until mEwiy innocent parties had rendered themselves liable as in- 
fringers, had invested their capital in the business, and thus put 
themselves in the power of the patentee, and be liable either to 
utter ruin, or to most exorbitant damages. 

The act of Congress, in force before 1834j provided, that a pa- 
tentee, who had allowed his invention to go into public use at any 
time before the date of his patent, thereby lost his exclusive right 
to his invention ; and therefore the patent was void. The statute 
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of 1839 provides, tliat public use of the thing patented must be 
for two yeara preceding the date of the application for &patemt, in 
order 'to be construed as an abandonment. This last statute is 
not apphcable to the present case. See Chief Justice Taney's 
opinion. The reason of the rule is, that dedication once made, 
cannot be revoked. 

Now, what arethe facta ? None dispute that the Columbus, the 
Winchester, the Comet, and three or four other eightnwheel double 
truck railroad passenger cars were in open and public use upon the 
Baltimore and Ohio Railroad, both previously to and at the time 
when this patent was taken out ; which was in 1834, I will read 
the extract from the Report of Mr. Gilhngham, who was the su- 
perintendent of machinery on the Baltimore and Ohio Railroad, in 
the eighth Ajmual Report of the President and Directors, to the 
Stockholders of that Road, made October 1st, 1834, 

At page 32, vol. 2, he says ; 

" Four new passenger cars have been constructed during the 
present year, viz, 

" Ist. The ' Winchester,' carrying thirty-six passengers, on 
eight wheels. 

" 2d. The ' Dromedary,' a large and commodious ear, on 
eight wheels. 

" 3d. The ' Comet,' a car with five bodies, carrying forty 
passengers, on eight wheels. 

4tii, The ' Patterson,' on four wheels. 

"Four of the old oars .have been repaired, cmd placed upon 
eight wheels." 

There were then these eight eight-wheel cars in use on that 
road at this time, which was before October, 1834. 

Now, if Winans invented the " Columbus," the " Winchester," 
the " Dromedary," and " Comet," they being eighl>-wheel oars, 
then these w^e allowed to go into public use, with his consent, 
and by contract ; and also, neoessarily, with his knowledge and 
consent, the great number of Wood cars, and Trussel cars, that 
were built after the Columbus, together With those built before the 
Columbus, also these other four-wheel cava, were never pretended 
by any witne^ to have been experimental cai-s. 
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If these cars had their wheels near together and coupled far 
apai-fc, the trucks being the common bearing carriages, as refen-ed 
to in the patent, they embodied Wumns's pretended invention 
substantially ; and so completely, that he cannot discriminate 
between them and his. 

Therefore Winana's pretended invention was dedicated to the 
pubhc, not merely for a few months, but for nearly four years, as 
we have already shown. 

Unless Winana clearly discriminates between what he claims, 
(by a fair construelion of the terms of the specification,) and 
these preceding running gears, or, in other words, if his patent is 
sufficient to cover running gear such as they had, then the inven- 
tion described in the patent was in piibho use, and the abandon- 



But the Plaintiff says, that although these cars were used on a 
Railroad, yet that use was for the purpose of bxpbeimbnt only, 
and that such use, although continued for so long a time, is not to 
be construed as an abandonment of the invention. Then the 
question is, whether the use of so many eight-wheel cars for so 
long time, in such a way, can properly be considered as a use 
for the purposes of experiment only^ or is it a use not merely 
for the purpose of experiment, but for the ordinary business of the 
Railroad on which they were placed ! 

What does it mean to experiment ? The word comes from the 
good old Latin " J^^mor"' — to try and find ovi something, and 
something not settled and familiar. And it is vwn for the Plain- 
tiff to say, that he was experimenting four years ; because far too 
many cars, both for passengers and for freight, were in public use, 
to be considered as an experiment. 

What did Winara do, that looked like experimenting ? 

If the Plaintiff pretends that he was experimenting, to discover 
a mode of drawing the car, this cannot be true ; for the specifi- 
cation does not describe any mode of drawing as known or dis- 
covered, or as having been the subject of experiment. 

The mode of drawing now used, and shewn on the restored 
drawing, was first suggested in 1835, by Jacob Rupp, after the 
specification was drawn and the patent issued. 
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The last car built and tried, previoualj to or during the making of 
the specification, was the " Comet," which drew by the perch, and 
which car the patent describea, without suggeating any mode of 
drawing. Moreover, experiment was not necessary to discover 
the mode of drawing by the body, because that mode was describ- 
ed in all the books long before 1830. 

How does it happen that so much experiment was necessary in 
the enlightened city of Baltimore, to find out how to make a good 
car, when Dorscy could build one at once, he having seen nothing 
else but the alleged /ai'fet^ experiments at Baltimore ? 

Ho was at once euccessful, without experiment. 

Their experiments marched like the apparent course of some of 
the comets, more with a retrograde than a progressive motion. 

The " Victory" also, in Philadelphia, was successful at once, 
without experiment. The invention leapt from the head of its 
author ali perfect and complete. 

How many years was it necessary that the Columbus should 
continue to run off the track, to complete the experiment ? 

Still the Plaintiff insists, that the car Columbus was an experi- 
ment merely, used from July 4, 1831 to October 1, 1834 — three 
years and a quarter — and other cars followed in 1833 and 4, two 
or three years after, and he asserts that he had a right, while try- 
ing these experiments, to put these cars in public use,- without 
losing his right to a patent. 

My answer to that is, that it is not an experiment merely because 
the use was continued for several years. That seven other pas- 
senger cars followed in gradual succession, not for any such pur- 
pose as to try experiments, but as the business of the road called 
for them. If such use of eight different cars can be made, with- 
out being held to bo a puMic use, any inventor may put his 
machines int« use, and run them year after year, and pretend 
it is an experiment, provided that ho at last takes out a patent. 
That is not the true understandmg and construction of tlie Pa- 
tent Law- I admit, that a man shall have a reasonable time to 
try his invention ; and if it be required, that he shall use it before 
the eyes of all mankind while perfecting it. And if a man have a 
patent for a wagon, he may satisfy himself by making a rea- 
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sonable number of experimeDts with it upon the public i-oada ; 
and tbe fiict of his driving on a public road is immaterial ; 
and if it be an experiment on a Railroad car, that it shall run 
upon a Railroad, for that will not constitute the abaiid<mmenfc.,of 
his invention. But, Sir, there is reason in all things. A man 
has no bnaineas to let loose upon the public his crude and mcom- 
plete notions and haif-finished inventions — to permit them to go 
into public use, and thus become pubUc property, and hj-and-by 
undertake to recall that which is no longer his own, because 
some lucky idea has ^ven a new value to an old invention, which 
was not, in its original form, wOrth the expense of a patent. 

Rut the same description of trucks, which the Plaintiff clEums, 
(excepting only the pechliaeity of spbings) wore used under a 
yariety of cars long before the Plaintiff's invention; and the 
elaim in tiie patent relates only to -the trucks, or running gear. 
The ordy experiments, therefore, which can have any connection 
with this patent, must be those which related to the running gear 
or trucks, and their connection with the body. 

Now there is no evidence of any series of experiments having 
been tried on this running gear, whereby the results attained and 
described in the patent, vary in any substantial particular from 
the result attained in the Columbus. So that whatever experi- 
ments may have been tried as to the former size, shape or length 
of the body ; or even as to the position of the trucks, no experi- 
ments can be she\\n to have been made with special reference to 
that part of the car which is the subject of the Plaintiff's claims. 
And therefore experiments on other parts, or for other purposes, 
could not be such experiments as wouSd be an answer to our 
claim of abandonment. 

We must not forgot what is the subject of our investigation. 
We must not use the word " car " in the sense that the patentees' 
witnesses have given to it. The " car " means the body and the 
trucks, and I know that they have experimented a long time on 
tho construction of the body ; but, in regard to the running gear, 
they ceased to perform their experiments after the Columbus had 
run a short time. 

Your Honor will recollect an important piece of testimony on 
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tilis subject, and that is, the contract which Winans made, and on 
which an opinion was given by the Chief Justice. 

The testimony of Mr. Thomas also shows, that the contraet wa,3 
in force from the time that the Columbus was put in use, until the 
date of the patent, and also that there was a verbal agreement 
besides the written one, that all the inventions made by Winana 
should belong to the company, or be subject to their use. Now 
the Comet was the last car built before the issuing of the patent, 
and not the Washington cars. These were not built, and no ex- 
periment was tried on them before the patent was bsued. Now, 
Sir, was the running gear on the Comet an improvement on that 
which had long been in public use on that road ? Was it an em- 
bodiment of some new principle ? No. On the contrary, so far as 
relates to the running parts and their connection with the body, 
they were precisely the same as those which had previoMly been 
in public use upon a variety of Wood and TrusseJl cars, and other 
eighfr-wheel cars. I am aware that it has been alleged that there 
were changes made as to the nearness of the wheels, but these 
changes, taken alone, and considered by themselves, are not 
deemed even by the learned counsel of the Complainant as mate- 
rial. And I challenge them to point out a change in tlie running 
gear, which they dare to say to your Honor is a change m its 
mechanical principles, or mode of operation, or one which is ma- 
terial and essential, and not formal. 

If Winans made experiments three years, and tried to improve 
upon former eight-wheel double truck cars, why did he not in his 
patent, inform the pubhc clearly, what was the result of his exper- 
iments ? 

The language of the patent covers the Columbus, and all the 
other cars, as well as the Wood and Trussell and Quincy ears, 
etc., then why did he claim that which he had found to be un- 



Experiment of three and a quarter years duration, did not de- 
velop any thing as to the runnmg part of the Columbus. How 
easy would it have been to alter the running part, if any altsEation 
was necessary, while they did alter other parts of the car. If the 
arrangement of the running part of the Columbus did not embody 
the principle which Winans olamas, he was bound to discriminate 
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between ttat and "what he did. claim ; otlierwise the public are 
left in the dark. And not having discriminated, but having final- 
ly claimed the precise arrangement used m the Columbus, after 
the same arrangement has been used for years, on the Wood and 
Tmsaell cars, etc., and on the Columbus itself, this fact shows 
conclusively that the arrangement of the wheels, and the connec- 
tion of the trucks with liie body, which were the only subjects of the 
claim, were not a matter of experiment, but were left in October, 
1834, just wheiP they weie m July 4, 1831. 

In the cars of the Defendants, the wheels in each truck are 
more distant, and the trucks farther from the ends of the bodies 
than in the Columbus, and the body far more reacmbles the Colum- 
bus than the Dromedary or the Comet, so that if the patent 
covera the cars of the Defendants, it must also cover the Colum- 
bus; and if the Columbus did not embodythe Plaintiff's principle, 
then the Defendants' cars do not. 

If the PlamtifF contends that hii experiment was to ascertain the 
proper position of the truck under the body, and that tlie Colum- 
bus was wrong because they were placed too far from the ends of 
tlie body, we answer : 

Ist. That the statement is not true. 

2d. That the position of the trucks in the Defendant"^' ears is 
farther from the end of the body than in the Columbus. 

Sd. That all the different positions of the trucks, both at and 
near the ends of the body, had been used before the Columbus on 
the Wood cars, on the Trusaell cars, and on the Quincy cars. 
All points of support at or near the end had been U'^ed, and that 
embodied in the Columbus is nearer like that which i^ now in use 
than Winans's. 

4th. This distance of trucks must vary according to the pro- 
portions of the body. (See Winans's contract with the Reading 
Kailroad Company, which shows an instance where the eighl^wheels 
must be brought close together, in order to place two swivelling 
trucks under one locomotive.) Allen did the same thing. 

The fact of allowing these running parts to go into use 
on the Baltimore and Ohio Rtuiroad, with Winans's knowl- 
edge and consent, it being under contract, is conclusive evi- 
dence of abandonment. I will refer your Honor to the opin- 
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ion of Chief Juatice Taney on this subject, and add that it 
is proved in this case clearly, ajid admitted, (what indeed was 
not admitted Before) that there were double-truck swivelling 
Camber cars in use before the Plaintiff's patent, and that they 
■were long-bodied, if you choose so to call them. Your Honor 
will not forget the elaborate, the pbiloaopbical, and the ad- 
mirable exposition of the principles of physics involved in that 
structure, which was given the day before yesterday by my 
learned colleague.* Applying the instructions of the Chief Justice 
to that snbject, it seems to me that the Court must decide on ibis 
point in favor of the Defendants, unless the judgment of the 
Chief Justice is erroneous ; and your Honor cannot fail to per- 
ceive bow much stronger the evidence of publie use of the run- 
ning gear now is, than it -was when that case was tried. 

K the gentlemen undertake to tell us that there waa something 
very peculiar in the structure of the Baltimore and Ohio Railroad, 
I answer : that the curves were no sharper than on other roads. 
The curves of the road on which the Quincy cars ran wore the 
sharpest, not exceeding in some instances 150 feet radius. And 
on the Baltimore and Ohio Eailroad there are none of less than 
400 feet radius. There is no curve now used on any roads so 
sharp as those foiToed by the aw itches, and no better arrangement 
of wheels was required than that contained in the Wood and 
Trusaell ears after they were put into successful operation. 

The increase of speed required that the wheels of each truck 
should be put fartber apart, not that they should be brought closer 



Now Sir, what seems to us as quite conclusive on this subject 
of experunent is, that no such car, a« Mr. Ross Winans baa 
claimed to be peculiarly his, has ever been put into successful op- 
eration on any road in the country. On the contrary, science 
and experiment have shown the fallacy of bis whole theory, and the 
uselessness of hia jconstruction. All espemnent has established 
this fact, that what I shall call the " Simon Pure" Winans'a 
Car, has undergone but one experiment, and iJiat ended in its 
abandonment and destruction. I refer to the testimony of 

« William W. llabUll, Esq. of Philadelphia. 
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Schryack, Warden and Shultz ; and these three witnesses, un- 
contradicted, have stated that to be the result of all the experi- 
ments on thia car of Mr. Winana. 

The Columbus was altered in 1832, then having new trucka 
placed under her — or, as the Plaintiff's witnesaea say, having the 
■wheels brought nearer in each truck, and the trucks farther apart 
— she then in 1832, embodied the principles of "Winans, and \>6- 
mgpublidi/ med from that date to the date of the patent, there 
■waa an abandonment of the invention. The witnesses who prove 
these alterations are : " Micheel Glenn, Henry Shuitz, John W. 
Eichelberger, Edward Gillingham, Conduce Gratch and Jacob 
Eupp; and almost all the Plaintiff's witnesses agree to the fact 
that the alteration was made, hut they do not fix the date at 
which it was done. Indeed it is useless to talk about "Winans's 
experiments so far as concerns the running part, since, in truth, 
long before the Columbus, and long before Winans pretends to 
have begun his experiments, the Wood and Trussell cars, in 1830, 
had embodied all the principles of the eight-wheel-car, in a form 
for nearer what the Defendants nse, than are described by the 
Plaintiff. 

Mnally. Whether 'Wmans was, or was not, experimenting for 
four years before he took out his patent, it is not material, if he 
allowed the Columbus to be in pubhc use "bj a Railroad Company. 

I believe that I may refer your Honor to the opinion of this 
Court on the motion for a new trial in the Troy case. See pp. 
7, 8. The judgment, as to the question of abandonment, was 
founded upon the state of facts tlien presented in the evidence. 
And there the Court say, that " there were repeated failures in 
the experiments tried, and the cars abandoned, before the perfec- 
tion of the car described in the patent." That was the statement 
pressed upon Judge Conkling's mind, and it was entirely a mis- 
take. Wliat evidence is there that any one of these cars was 
Condoned, or that these experiments resulted in failure ? 

On the contrary, it is proved that the cars were used in the 
ordinary business of the road, — ^no one knows how long ; but I 
suppose until they were out of fashion. 

These things show that the "Winchester, the Dromedary and 
the Comet were in public use on the 1st of October, 1834, and 
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not abandoiicil, and how the Couri happened to be mismform- 
ed, I know not, in regard to the ti'ue state of facts on the 
subject of abandonment. 

It was not the ears, but it was the alleged invention that was 
abandoned. And while these facts took place upon the Baltimore 
and Ohio Railroad, the use of the same double truck running gear 
had spread over the whole country, almost from Massachusetts 
to South Carolina, 

The witnesses on whom we rely to prove the abandonment be- 
fore the patont, by showing public use, with Winums's knowledge 
and without objection, are. 



1. 


PTiilip E. Thomas. Troy case, p. 4. Answer to Int. 2. 


2. 
3. 


Edward May. 
Leonard Forest. 


4. 


Conduce Gatch. 


6. 
6. 
T. 
8. 
9. 
10. 


John Bupp. 

Jacob Hupp. 

John M. Eichelbergher. 

Edward GilJingham. 

Henry Shulia. 

W. E. Butter. 


11. 


Jobi P. Mlttan. 


12. 


The " Baltunore Pati-iot." 


13. 


Winans'a contract with the Baltimore and Ohio Railroad 



I will also refer to Chief Justice Taney's charge, and also the 
charge of Judge Conkling, in Defendants' No, 1, p. 46, fo!. 304, 
on the subject of acquiescence. 

I refer to this opinion because a question there arose, whether 
abandonment depended upon the intention of the patentee, and 
which may be important here. 

To show that the question of abandonment does not depend 
upon the intention of the inventor, but that it does depend upon 
his acts or conduct, I refer to CurHs on Patents, p. 328— -the 
note ; also to the case of Shaw vs. Cooper, in 6th Peters, p. 218 ; 
and to the case in 7th Peters, pp. 292, 321 — 3 ; and to the 
opinion of his Honor, Judge Nelson, in McOomiick's case, p. 12 
of the pamphlet report. 
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I think tliat the Court ivill be satisfied, iipon examining those 
authorities, that this is the doctrine of the Courts of the United 
States at the present moment. I, tlierefore, have nothing further 
to add upon tho subject of abandonment of the alleged invention 
hefore tho patent was taken out. 



LACHES. 

There is another feet of importance, viz. : That after the patent 
was ismied, it laid dormant, and thepuhUc were permitted to stvp- 
pose and helieve tJiat Wmans did not pretend to elcdm the ordi- 
wiry dghirvihed ear. Its use became universal, and ivith 
Winans's knowledge, and witli scarcely any objecfdon. 

The Defendants' mtnesses on Winans's hnowUdge of eight- 
whed cars idng in use without claim or pretence of invenUmt 
after the date of the patent, are : — 



1. 


Laban B. Proctor, I 


efendants' No. 3, 


p. 8 


2. 


John Murphy, 


" 3, 


" 9 


3. 


Charles Minot, 


" 3, 


" 169 


4. 


Wm. Eaymond Lee, 


" " 1, 


" 41 


5. 


GEeorge Law, 


" " 2, 


" 29 


6. 


David Eeggs, 


" " 2, 


•' 31 


7. 


David Matthew, 


" " 3, 


" 32 


8. 


Albci-t Bridges, 




" 37 




u a 




« 134 


9. 


Timothy L. Smith, 


" 1, 


" 37 


10. 


James L. Morris, 




•' 39 


11. 


Banie! N. Pickermg, 


" " 1, 


" 39 


12. 


Charles Davenport, 




39,!lO 


13. 


G-eorge S. Griggs, 


" " 1, 


" 40 


14. 


Eobert Higbam, 


" " 1, 


" 40 




" 


" 3, 


'■ 132 


Win 


ans himself says, that he kne 


vf they were in general use 



15. Jobm Stephenson, Defendants' No. 1, p. 42-3. 

16. Leonard R. Sargent, " " 1, *' 43-4. 
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n. Jeremiah Van. Rensselaer, Defend. No. 1, p. 44. 

" " " " " 3, " 136. 

18. Edward Martin, " " 1, " 45. 

19. Isaac Adam^, " " 3, " 138. 

20. George Beach, " " 2, " 36. 

21. John Wilkinson, " " 2, " 43. 

Under these cucnmatancLS hivrn^ thn^ allowed the running 
geat (\ihiLh be now <..lainis^ to go into pullic use before the pa- 
tent and having niide such slight clajms up to 1847, — nearlj the 
whole life time of the patent — stronger eiidence of dedication or 
abandonment befcie, and of laches alter the patent, could not be 
offered to nny Court 

The next proposition on which the defence rests, I shall state 
brieflj, but not aigue It is. That the patent is void, because 
Tfjnans's changes ft om what uas known before, are had in theory 
and permnoui, not ufeful in practice And I do not wish your 
Honoi to understand that I Iiy gre^t stress upon thia point, be- 
cause an invention may be, upon the whole, pernicious, and yet, 
if it weie not intended to be pernicious, it may have some utility, 
and thit utihty may be sufficient to pievent the Court from pro- 
nouncmg the patent void in liw '^tdl, I have stated the point 
strongly, thit the Court miy see the bearing of the evidence 
that I mtend to addui^t, and which haa a more important bearing 
on another part of the case Not to occupy your Honor's time, I 
will fiirmyh i hst of witne'<3La who piove that Winans's theory in 
his specific 'ition i^ peinaioua This wiil dispose of that part of my 
subject 

Theiefoie m leeipitulition on the subject of the construction 
of the cliims of the patent we say — 

l^t That the patent is not vilid, because the patentee has 
not discriminated between his own alleged mveutim and what was 
well known and in public use before and thit whether Wmans 
did, or did not invent the Columbus, it i') immaterial on thL'' point 

2d. That the alleged invention, — if it be constiuod to em- 
brace such cars as the Defendants use, — wis in common and piihhc 
use with the consent of the patentee before, as well as after, the 
date of his patent, and, therefore, he had no right to any patent. 
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wlietHer he was or was not the inyeator ; and upon thLs point, it is 
not material whether the PlaJntifF was or was not the inventor of 
the Columbus. 

3d. That the patent is void, because, so far as it introduces 
any changes from what waa well known before, these changes 
were not useful in any degree, hut pernicious. 



NOVELTY. 

The next main ground of defence is, that Ross Winam was not the 
first and ori^al inventor of thai arrangement of the eight leheeU, 
nor of that connection thereof vnth the hody of the car, which are 
used in the railroad cars built by Messrs. Eaton, Gilbert k Com- 
pany. 

To maintain these propositions, we shaJl rely : — 

1st. Upon the conduct of the patentee, before and after the 
date of his patent. 

2d. Upon the clear proof of numerous inventions of eighth 
wheel double truck rajiroad carriages, prior to the invention of the 
Columbus ; also of many mors, prior to October, 1834. We 
shall develop their history, their peculiarities of structure, and 
answer the criticisms made upon them by the Plaintiff's witnesses. 

3d. That Kosa Winans was not the inventor of the Colum- 
bus ; but has attempted to impose upon the Court a fictitious, 
smoked drawing, in relation thereto. 

4th. That Winans, m his specification, developed no new 
principles of mechanics, but merely borrowed all that is sensible 
in his philosophy from Allen, Jervis, Chapman and Tredgold. 

5th. That his patent was issued immediately after the building 
of the " Oomet" which was in no way, — excepting the shape of 
body, — different from the Columbus, and, that the " Washington 
Cars," which were the alleged result of his experiments, were 
built aftei- the invention and construction of the Philadelphia car, 
" Victory," which was the predecessor of all the modern railroad 
cars, 

6th. That Winans's claim has notiiing to do mth drawing by 
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the body, and he had nothing to do with the invention of that 
mode of draft. 

7. That putting other men's machines to new nsea, ^ves 
Winans no right to a patent; and especially, that using old run- 
ning gear to carry one kind of a load rather than another, gives 
the Plaintiff no right to a patent. 

8th. That in order to defeat a patent, it is not necessary to 
show that prior machines existed in every respect similar to the 
one patented; eis '» change of proportions will not support a 
patent. 

It is not expected that the Court will be able to remember 600 
pages of printed testimony, therefore I shall take no time in 
reading It. I can only refer to and make commente upon it, re- 
questing your Honor to verify my references at your leisure. 

The conduct of Winans from the time of his return from Eu- 
rope, — where he had been trying to sell his friction wheel, — to 
the 1st of October, 1834, showi plainly that he did not dare to 
claim any invention of the running gear of the eight^wheel car. 

1st. Consider his relations to Conduce Gatch, — the inventor. 

2d. "While in the Reports of the En^neers and others con- 
nected with the Baltimore and Ohio Uaib^ad Company, mention 
is mado of every little invention which any of them laid claim 
to, Winans is not mentioned in any part of the reports up to 
liie 1st of October, 1834, in any particular, as the inventor of the 
eight-wheel car, 

3d. That the newspapers of the day, so far as they are 
brought to the notice of the Court, do not mention Winans in con- 
nection with this invention, though he is mentioned in connection 
with the friction tvheel and other inventions. 

4th. The running gear going into use before his eyes, in all 
sorts of cars, without objection or claim. 

5th. The probability that Winans was one of the parties, from 
the South, who visited the Quincy Railway. See the affidavits of 
Bryant and others. 

6th. Winans lying by until nearly the expiration of his patent, 
and making but one attempt to enforce it, and that unsuccessful, 
I mean one attempt at law. That is enough for my purpose on 
that point. 
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I now proceed, in the second place, to call your Honor's atten- 
tion to some of the more important inventions which were prior to 
that of Mr. Winan^. 



GHAl'MAiN OAIIRIAGE. 

Of these the first is the " Chapman Carriage," 
the Repertory of Arts. Vol. 24, in 1814. 

Chapman's carriage, as described and proved, represents both 
the Mx-wheel carriage now nsed, and also the eight-wheel car- 
riage now nsed. 

It was to be drawn by a connection with the body, 

I'he motive power, as well as the passengers and freight, might 
be contained in it. And the very same thing is now being done 
in Boston, where they have a steam onmihns. 

It was an engine and passenger carriage, such as were used in 
England, and called steam passenger coaches. 

The truclis were left free to conform to the curves of the road ; 
the axles were kept parallel ; the bearing points of the wheels a 
distance apart equal to the guage of the track. 

The trucks had the rigid wheel frames, consisting of the three 
cross-pieces, and the two side -pieces. 

The middle cross-piece bore the body on a transom centre, 
and side bearings, with friction rollers, and was connected by king 
bolts with the truck 

The trucks suppoited the body, as all swuelhng running gcir 
always supported thi, bidy, thit is, at oi neir the ends of the 
body. 

It was to run on riilioidb, 'uid it combmed eveiy essential 
principle of constrm,tion arrangement anl action to n\n easily 
and smoothly on curves and the stiaight tiack 

It is proved the same m prmciple aa the eight ^ihtel -.lit, now 
in use. 

That, Sir, is the const7urtim of Chipman, and I have now only 
to add a vetj few words m legard to the cnticisms upon it 

Criticism 1st is : That it was a itfam caiiiagt and that the 
doable truck, swivelhnj, unlei a platform bsie tn engine matcad 
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of freight. I answer r That the hind of load home on the inside 
of the body, is quite immaterial to the arrangement and connec- 
tion of the running gear; and the specification provides that ^is 
Chapman car may be driven by steam power, placed within the 
body, or any other kind of power, placed inside or out, horse- 
power or any other. 

The 2d Criticism is. That the body was not ^uite so long as 
Winana's passenger or freight car, 

"Wmans's car was from twenty to twenty-four feet long, and 
Chapman's car must have been about the same length, being about 
double the length of tlie ordinary car that then existed ; but mere 
change in length cannot be material. 

The 3d Criticism is. That tbe wheels were not quite so near in 
each truck as in Winans's patent. 

We say, that they are as near as the wheels of the Defendant 
between t!ie learing points thereof, which is the essential dis- 
tance. 

In other words : the distances of the axles in Chapman is as 
near as the Defendant's ; that is, the material distance, and not 
the distance of the flanges. (See Byrne, p. 12.) 

That there were other cars besides those which carried the 
engine— called tbe Chapman freight cetrs. The Plaintiff's crit- 
ieisma had no application to t^se cars — as they were merely 
freight cars, and were called " Chapman's cars." 

These, Sir, are all the objections that have been made. I think, 
however, if my memory sei-vcs me, that Mr. Keller suggested that 
there was no mode of drawing this car by the body shewn in the 
book, though there wm a mode of drawmg the six-wheel car by 
the body thus shewn. 

I think Mr. Keller said that there was no mode of drawing de- 
serihed; if he did say so, he is mistaken, as he wiU see by looking 
at the book from which the patent is taken. ' If he did not say 
so, no further answer to that objeeiion is necessary. The Chap- 
man book shows cars as drawn by the body, and trains also, aa 
drawn by the body. I think that the learned Counsel made ano- 
ther objection, which was, that this car was made for a tram-road, 
which I answer by saying that &e description and the specifica- 
tion speaks of the edge-rail, which is the same thing as that 
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■whiah. we call the T rail ; and which we use at this day. The 
wheels had a ledge or flange, which shows that it ran upon rails of 
the same description as we use, and whether constrncted m the T 
shape or any other, it is no matter. 

I think that one further objection was made, and which was so 
unfounded that it almost escaped my notice, — that the wheels re- 
Tolved on the axles, and not with the axes. 

In the first place, we do not admit that the fact is so. But if 
it be so, it is quite immaterial to the principle of the Chapman 
car, because the revolving of wheels with their axes, was a well- 
known mechanical equivalent for revolving the wheels on their 
axes ; and this fafit would not change the combination of princi- 
ples upon which the double-truck swivelHug ear is constructed, 

And we further deny, that it is the true construction of the 
Chapman car, so far as relates to the wheels. And, inasmuch as 
the invention of Chapman has been repeated by other inventors 
over and over again before the patent, I do not perceive how any 
little supposed difference of that sort can be thought to be ma^ 
terial. 



TREDGOLD CAR. 

I now proceed to the consideration of the " Tredgold Oar." 
The mode of its coi^triiction and operation having been care- 
fully examined, as it is shewn and described in the treatise, by 
many distinguished scientific and practical engineers and mar- 
, is proved by the testimony of the following lyitnesses, 

1. Conduce Gatch, page 24. 

2. Ohver Byrne, 11, 62, 3, 4, 5. 

3. John C. A. Smith, 29. 

4. Isaac Knight, 32. 

5. Edward Martin, 36. 



7. Stephen W. Worden, 40. 

8. L. R. Sargent, 41, ': 

9. John Wilkinson, 52, i 
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10. 


George Law, 


54. 


u. 


Jacob Schryack, 


73,4. 


12. 


Wm. T. EaglanJ, 


93. 


13. 


Henry Waterman, 


97. 


14. 


George W. Smith, 


99. 


15. 


Charles B. Stuart, 


111. 


16. 


Wm. J. McAlpine, 


114. 


17. 


Vincent Bhwkbume, 


117. 


18. 


Walter McQueen, 


120. 


19. 


George S. Griggs, 


126. 


20. 


Albert S. Adams, 


128. 


21. 


James H. Anderson, 


131. 


22. 


John B. Winslow, 


133. 


23. 


Asahel Durgan, 


186, 7. 


24. 


John Crombie, 


139. 


25. 


Henry W. Farley, 


128. 


26. 


Godfrey B. King, 


163. 


27. 


John Edgar Thompson, 


166. 


28. 


John iMurphy, 


175. 


29. 


William Pettit, 


178. 


30. 


Asa Whitney, 


179. 


31. 


William C. Young, 


191. 


32. 


William P. Parrott, 


199. 


33. 


Charles Mnot, 


202. 



Noiv, what were the objects descrilied by Tredgold, for ii-bich 
his eight-wheel car was designed ? 

1st. To carry great weights on railroads. (See p. 94.) 

2d. To carry them upon sneh railroads as were then built, — 
on roads with such curvatures, grades and inequalities as then 
existed. 

To accomplish this object, he recommends a plan, which is pre- 
cisely the same as Chapman had patented ; and tbe same as a 
double Newcastle coal wagon. 

What were the conditions to which it was necessary that this 
carriage should be made to conform ? 

As to the roads, the conditions were : 

1st. They were full of short curvaturea, 
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2d. Th Tll^la tcleaa itun t 

M. Tie 1 1 han^esof^ile 

4th. n ey h i uie(| 1 tiea tl e i Is ad every curve. 
(See p. 1 5 ) 

5th. Also oth ine^, lar t s ccis o ed 1 local depressions 
or elevat sofo c the othe rid hotl dt tl"e joints and in the 
general hr e of the lOid 

6th. I >^ dl 1 ow ill istrate by tl e model of the tract, another 
of those I e jual ties in the level of tl e ra Is part enlarly mention- 
ed in Tre Igold s book 

On all I arts of the r ad vl ere c yes aie eonatmcted, the inner 
rail usually continues in the same 'plane throughout ita entire 
length. The outer rail rises gradually from the beginning to the 
centre of the curve, and then descends agfun to the plane of the 
opposite rail. 

Both these rails cannot be contained in the same plane, and 
the curves they make are therefore called curves of double curva- 
ture, the same as those mentioned in Tredgold on page 135, and 
which I will now read. 

Then how did Tredgold make his structure, so as to confoiTQ 
to any of these irregularities and inequalilaes ? 

1st. As he must carry a heavy load, ho began ivith a long 
body. 

2d. As eight wheels fastened by their axle-trees to the frame 
work without swivelling would not pass the curves or switches, he 
placed the then old fashioned four-wheel swivelling bearing car- 
riages under each end of the body. 

8(1. The draft is presumed to be tlio same as that of every 
other ear shown in the book: namely by the body. (See plate 1.) 

Two advantages wore presented by this structure besides the 
carrying of great loads, viz : 

1st. To distribute the weight equally on all the eight wheels. 

2d. To distribute it over a conaidorable extent of the road 
as much as was useful, besides swivelling and conforming to ail 
the inequalities and curvatures of the track. 

Now let us examine as to the manner and philosophy of this 
distributing the weight equally on all the eight wheels. 

This object of making the weight borne on each one of the 
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eight WHEELS EQUAL, we Say ia a«coinpli3hed, -whether the two 
trucks are near or remote, each wheel bearing one-eighth of the 
whole load, because all the load is home on the centre of the 
trucks, and each truck is equi-diatent from the two ends of the 
body. (Mr. Whiting here explained his views by aid of the mod- 
els, and then proceeded.) The point which I wish to explain is, 
that each wheel bears an equal portion of that load. Half the 
body being supported by each truck, and each truck (having four 
wheels) ewivelhng in the centre, each wheel must therefore bear 
one quarter of what each tmck bears. 

We will say that the whole load shall be 800 lbs. Sack truck 
will bear 400 pounds, and each wheel will bear one-fourth part of 
what the whole trucks boar, viz ; 100 lbs,, and this equal bearing 
of the wheels results from the introduction of the swivellmg prin- 
ciple of the trucks. 

Well, each wheel bears an equal weight, whether the body be 
short, so that the eight wheels need not be long or equi-distmit 
to accomplish that object. It would not he the case, that is, 
each wheel would not bear an equal weight, if the eight wheels 
were fixed to a body, without sieivelling at all. 

Suppose you make a long ri^d car body with eight wheels, 
each pair turning on or with an axis which is unable to swivel, 
being fastened k> the body hke the rear axles of a road wagon ; 
suppose that with such a car you undertake to pass round a curve. 
How would you succeed ? Could this be done in such a manner 
as directed by Tredgold, viz : so as that at all times, the stress of 
all the wheels upon the rails shall be EQUAL, so that one shall bear 
upon the rail with just as many pounds weight as the other seven 
wheelt 1 

With 'iuch a structure this is impossible. Fnr as soon as 
such a car enters upon the curve, the bearing point of one 
of the two fonvard wheels is lifted above the piano wHch it 
has ascended, so that the weight of the load may be borne 
principally, if not wholly, on the front and rear wheels ; while 
the intermediate ones bear little, if any, of the weight. So 
also whenever in passing -m an even grade, there occurs a smking 
of the rEui for a distance less than the distance of the bearing 
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points of the front and rear wheels ; the intermediate ones bearing 
little, or none of the weight : unless the body of the car gives way. 

The same inequality of stress occurs when there is a mere 
change of grade in tie rails. 

furthermore, the same difficulties would occur, excepting ttte last 
above stated, if the ear should have four-wheel truclis, which 
could not swivel vertically, but only horizontally by means 
of an axis, hke that shown in the model. 

In the first place you could not pass a curve, and why ? Be- 
cause the wheel-frames remaining fixed, prevent the least late- 
ral swivelling whatever, and therefore you cannot get round the 
curves, and when you corae to a switch you could not pass in or 
out of a depot, because a swit-eh is sharper usually than the curves 
on the road. 

To iitate the proposition abstractly. Any inequality on the 
r^l, which would tend to lift up one wheel, or throw the axes out 
of the same plane, it would prevent the equal bearing of the 
wheels on the rails at that time. Therefore, to pass any inequal- 
ity m the rails, and distribute the weight equally on all the wheels 
at all times, the trucks must swivel laterally on a Idng-bolt. 

Now, as neither of the structures just supposed would answer 
an^ of the purposes proposed by Tredgold, while the trucks swiv- 
elling on a centre pin or king-bolt would answer all these pur- 
poses, and as swivelling trucks had been familiar to the Enghsh 
engbeers from 1812, when Chapman took out his patent, down to 
1825, when Tredgold wrote. It is incredible that so distinguished 
a mechanician aa he was should devise and recommend a car so 
constructed as to be incapable of answering one of the purposes 
for which it was devised. 

The next object of Tredgold is, to distribute the bearing of the 
load over aa large a reaoh of the rail as might be useful, and no 
fartiier. 

Now what is the rule of utility and necessity that is laid down 
in Tredgold? It is, that the body must not be so short, and the 
wheels in ea«h truck must not bo so near as to bring two wheels, 
or the crushing force of two wheels at any one time between 
TWO SLEEPBES, or, on one span of the rail. 

It is quite immaterial to this question whether a rail is nine 
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feet long or twenty feet long. It depends upon the sleepers for its 
support, and theao arc Bomotimea made of stone and sometimes of 
timber. 

The rule laid down by Tredgold is the sensible rule which is 
now followed in tlie arrangement of the wheels, and which is, to 
put them so far apart that two wheel? shall not come together at 
one time, with their crushing weight, on any one apaii of the rail. 
And, after you have separated the wheels in each truck to that 
extent, there is no use in spreading them any wider, so far as 
regards the strength of the rails. ITie distance to which the two 
truclcs are separated is wholly immaterial, piovided this rule above 
stated is observed. 

It is the ufcing of the two swivelling trucks supporting the 
whole load or body at two points, that makes each truck sup- 
port one half the load ; and each wheel in each truck supports 
one quarter of the burden that the whole truck bears. The dis- 
tance or nearness of the trucks does not change this law. 

It haa been 5uppnsed„that it ia a fundamental principle of the 
Tredgold car, to distribute the weight as equally as possible upon 
the rails, and this is certainly done ; but this equal distributicm 
does not depend upon the equi-distanee of the wheels. 

And it has also been supposed that this equal distribution of 
the weight on the wheels, and through them on the rails, was in- 
compatible or inconsistent with having a long body, and the weight 
all borne by two trucks far distant from each other. 

Now it has been demonstrated, that each wheel boars one 
eighth of the load, wherever the load is placed. The present 
eight-wheel cars are all so arranged as to distribute the weight 
on the rtal precisely as stated by Tredgold, viz. : that the wheels. 
are so far apart that two cannot rest at once on one span. 

Judge Nelson. The stress of cdl the wheels on the rails, where 
the bearing points are, will be equal, no doubt. 

Mr. Whiting. (Presenting to the Court a diagram.) What 
does Tredgold mean here, (in diagram,) — \s it for distributing the 
weight evenly upon the rails ? 

Now let Tredgold explain his own idea. (Referring to Plate 
4.) He says, " This is a diagram to show how a wagon may be 
made with eight wheels, so that fee stress of each wheel upon 
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the RAILS may be made equal." It is an equality in the sti-ess 
on eacli wheel which he desires to secure. There is no statement 
of Tredgold in which he says that his object is to do any thing else. 

Is not the stress of each wheel on the rail always equal so 
long as you use a truck swivelling on a king-holt ? But the mo- 
ment you put on side hearings, it is not so ; and the moment you 
put on a truck that does not swivel, it is not so. It is the equal- 
izing of the stress on each wheel that is the great idea of Tred- 
gold, in order that each wheel should always support one eightli 
part of the load. 

Mr. Subhell. I ivill read a passage where he shows that 
clearly. It is on p. 95 of Tredgold. " The load on each wheel 
must; be hmited to suit the strength of the rails, and the weight is 
seldom to exceed two tons." 

Mr. WUting. Tour Honor's desire is, to see if Tredgold's 
plan is inconsistent with the long body. Now, if it had not hap- 
pened, merely as a convenient mode of drawing, that these 
wheels (referring to tlie diagram) had been placed ' about equi- 
distant from each other — (which is a mere accident,) and not an 
essential feature in his car, — no question of this sort would have 
arisen. 

To prove that there is nothing in Tredgold's plan inconsistent 
with substituting a long body instead of a shorter one, whereby 
the two tmel^ are placed farther apart and the eight wheels no 
longer equi-distant from each other, I point to the opinions of 
some forty scientific and practical men, who have carefully ex- 
amined the subject, who ought to be competent to read and un- 
derstand a treatise on machinery like Tredgold's, and who ought 
to be able to inform this Court what is and what is not consistent 
with Tredgold's plan, as described and shown in his work. And 
aa these are questions not of law but of physical science, it is not 
too much to suppose tliat those who have devoted their lives to 
these subjects can understand them ss well as we. 

If Tredgold can be shown, by the gentlemen on the other side, 
or by anybody else, to say in direct language, or by fair impli- 
cation, that in order to answer' the purposes for which his car is 
designed, it is necessary to place all the wheels egui-distant from 
each other along the line of the track, then I will give vp the case. 
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And, if they cannot find any such statement, and I can find ex- 
pressions which are wholly consistent with placing the Tredgold 
trucks at the ends_ of a . long-bodied car as well as a short-bodied 
car, then the length of the body is wh>lly immaterial. 

We say that there is nothing in Tredgold which prescribes the 
distance of the wheels from one another, with one exception, and 
that is, that you shall not put two wlieels on the same span of rail. 

And there ia nothmg in Tredgold's book, or drawings, or in 
the idea or plan of his car, or in the uses to which it was intended 
to he put, that is in the slightest degree inconsistent with the sub- 
stitution of a long instead of a short body, whereby the , eight 
wheels would no longer he equi-diatant from each other upon the 
rails. 

I have already stud that there is but one role laid down by 
him as to the distance of the wheels from each other ; that rule is 
to prevent the wheels from being, imder any circumstances, too 
close together. 

After stating, on page 29, the length, size and strength of the 
cast ifon edge rail in actual use, and the proper mode of support>- 
ing the rails on sleepers of stone or wood, solidly embedded, and 
of great weight, he proceeds, on page 133, to show what is the 
best length, as well as the best shape of rails. And he says, 
" Now it ia oWious that if any support be incapable of sustaining 
half the weight of the wagon without injury it is insufficient for 
tl a I u pose CO e i ently f the s ppo is be ever so umerous 
the same degree of fi maess become as eces. ary as f they vere 
at a greed dista aj i t See als pi^e 12 for tl e 1 est 
manner of e ileddng the e nyieldiag s pp ts o leepe s 
E oh si }ie7 hemg tl us sufiic ent to s ppo t d g eitei we ght 
tl a ca eve le^liced ujo t by the st ess of any o e ah I 
•mi tl e wheels b m^ ^ la ed o fa aj a,rt thifc & ily one vl eel ca 
re t at one tmie on any ne s] z of a I 

The Gou t n U not e tl at the tee on the fails s n all 
ca^ s eij al to tl e t ess o tub wheel 

To eq al ze the stre s ea h wh ol w 11 q alize the tress of 
the heels on tie ils s tlit one bea g ponton ny pa t of 
the rails w H eve hive more ve gl t o st e 3 pon t than any 
of the seven other bearing points must bear at the same time. 
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And the great idea of Tredgold -was, tliat "bj making Iiis double 
truck swivelling carriage, he should always make the number of 
TONS WEIGHT borae upon one of the eiffht wheels, and by that 
wheel upon the rail, equal to one eighth of the whole load, and 
tiius equal to the number of tons weight on either of the other 
seven bearing points, wherever thoy should happen to be placed. 

I will now read to the Court the .following extraete from Tred- 
gold's Treatise to prove that this is his plan, and that it is wholly 
without reference to the equi-distanee of the wheels. 

It will be remembered that in constraotiug passenger cars, he 
recommends (see page 93) the application of springs. The first 
passage to which I refer is in chapter 5, page 94, in Tredgold, 
where he says : " Small carriages must obviously be botli heavier 
and more expensive, in proportion, than large ones. But as the 
stress on a wheel must be limited on a railroad, wo cannot much 
enlarge the carriages without adding to the number of wheels." 

On page 94, the subject of the author is eighth wheel carriages. 
He says : " V?hen a carriage has more than four wheels, the body 
must be sustained so that its pressure may be divided .equally 
among the wheels. In the case where eight wheels are applied 
±0 support one body, if the body rests upon the wheel-frame of 
each set of four wheels, in the middle of its length, (see Fig, 26, 
Plate 4,) and is connected with those frames so as. to allow the 
greatest possible change of level on the rails, it is obvious that 
eaeh wheel must bear an equal pressure. If one frame with its 
four wheels bo removed, and an axis with two wheels applied in 
its place, the carriage would have six wheels, and it would be easy 
to adjust the load so that the pressure on each pair of wheels 
would be equal." 

Ths next is at the end of page 94 and beginnmg of page 95, 
where it is said, ^" The load oh each wheel must be limited to suit 
the strength of the rails ; it will seldom exceed two tons on a 
wheel, nor be less than half a ton. The size of the axles may 
therefore vary from 2-2 inches to 3'5 inches. Perhaps the most 
advantageous load will be about one and a fourth tons on each 
wheel, which will require an axis of three inches in diameter." 

The next is on page 179, Plate 4, Fig, 26. " A diagram t» 
show how a wagon may be made with eight wheels, so that the 
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stress of each wJmel on the rfuls of a Railroaci may be equal. The 
. body of the wagon reste on the wheel-frames at A. A., and ia 
connected to them by an axis on which the frames turn, wlieo, 
from any inequality, the axes of the wheels are not- in the same 
plane. See p. 94." 

The next is on page 101, "In proportioning the body of a 
carriage, it should be kept in view that the load should be as low 
as possible, and particularly where the inclined planes are steep, 
for a high load in peh cases produces a very unequal stress upon 
the wheels, and consequently upon the rails." 

The next is on page 173. "For carnages on springs, and 
steara carriages, consider the sti'css on each wheel only two-thirds 
of the actual load upon it, which will be about an equivalent ex- 
cess of strength for this case." 

The next commences on page 135. " When a considerable 
degree ,of curvature is given to a railroad, the rails of the outer 
curve should have a slight rise to the middl^ of the curve, and the 
rails should be stronger in a lateral direction in both hnes. The 
object of making a slight ascent to the middle of the curve of tiie 
outer rail, is to counteract the tendency of the carriage to proceed 
in a straight direction, without its rubbing so forcibly against the 
guides as we have observed in cases where roads have had a con- 
siderable curvature." 

Next on page 126. " The distance between the wheels of the 
carriages should be such ih^ifi^fi unsupported part of a rail should 
have to carry only one wheel." 

Next, commencing on page 12. " In some parts near the 
staiths we observed malleable iron rails, in fifteen feet lengths, 
supported at every three feet, (See Pigs. 9 and 10,) They are 
three and a half inches deep in the middle between the supports, 
and two and one-fom'th inches in breadth at the upper surface ; 
one yard ia length weighs about twenty-eight pounds., 

The wheels of the coal-wagons are 2 feet 11 inches in diameter, 
with ten spokes, and weigh 2^ ewt, ; and their axles are 3 inches 
in diameter, and revolve in fixed bushes." 

And again on page 13. "The wheels of the engine carriage 
are 3 feet 2 inches diameter, with twelve spokes in each, and each 
weighs 3J cwt," 
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Nest on page 31. " The length of each rai! heing 9 feet, it 
is supported at every three feet, and is 2^ inches deep, and ^ of 
an inch thick ; the wagons carry about 35 cwt." 

Ne;^! on page 43, " It often happens that a great part of the 
resistance at the rails arises from the lateral rubbing of the guides 
of the wheels ; therefore it is desirable to give the wheels a ten- 
dency to keep in their path, with as little assistance from the 
guides as possible. 

" I"or edge-rail carriages this may be accomplished by making 
the rims of the wheels slightly conical, or rather curved, as shown 
in Kg. 24 ; the carriage will then return of itself to its proper posi- 
tion on the rails, if it be disturbed from it by any irregularity." 

Next on page 93. " Carriages for common railroads ai'e made 
strong, to resist the shocks they ai'C exposed to at every change of 
velocity ; and it is necessary to make the parts which come in 
contact solid pieces, extending a little mure than the length of the 
Itody of the carriage, and hoojied at tho extremities to prevent 
splitting. But carriages for passengers and for various kinds of 
goods must he provided with springs to reduce the for^e of these 
shocks." 

Not one word jk scdd in the whole book, as to there being any 
necessity to place the bearing points of the wheels at eqitcd dis- 
tances from eaoh other along the line of the rail. 

And now I will read the lines opposite to Plate 4, on page 179. 
'" A diagram to show how a wagon may be made with eight wheeia, 
so that the stress of oach wheel on the rails of a rmlroad may be 
equal. The body of the wagon rests on the wheel frames at A A, 
and is connected to them by an axis on which the frames turn, 
when, from any mequiJity, the axes of the wheels are not in the 
isame plane." 

Of co\irse the stress must be on the rails. Therefore, in the 
four or five times in which this matter is introduced, in every in- 
stance he has mentioned that it is among the wheels that the 
weight is to be divided, and not a distribution of the load at equi- 
distant points along any ^ven length of the rails. 

It is obvious that hotiiinq is gained in the way of distributing 
the weight along a greater or less extent of rails, provided each 
wheel has one span of rail to itself at aU times. 
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And as one wheel cannot rest but on one span at one time, it is 
quite immaterial whether the spans on which the wheels respect- 
ively rest, follow each other in consecutive order ; so that the first 
wheel.stands on span No. 1, the second on span No. 2, the third 
on span No, 3, and the fourth on span No. 4 ; or whether the 
wheel No, 3 stands on span No. 20, and wheel No. 4 on span No. 
21. Because each span bears one wheel ; each wheel hears one 
eighth part of the load. And therefore it is obviously of no im- 
portance whether the wheels are equi-distant or not. Following 
Tredgold's rule — no position of the wheels can be una^ned in 
which one »pan of rajl can support more or less than one wheel, 
or one eighth of the loEid, whether these spans are consecutive or 
ever so far apart. 

If I undenstand rightly, Mr. Keller contends that the Tredgold 
car did not have an axis or king-holt, that would swivel laterally, 
but that the axis would only swivel vertically. 

Mr. Keller. I said, whether Tredgold had a vertjeal or hori- 
zontal axis, so long as the wheels were upon axes permanently 
connected with the frame, and no springs were interposed, it was 
impossible that the wheels could bear equally upon the rails, any more 
thajia chair with unequal legs could bear equally upon the floor. 

Mr. Whiting. This, remark shows that the car must have had 
an axis swivelling laterally ; otherwise it could not conform to 
the eurves, hear equally on the rail, or answer any one of the ob- 
jects for which it was made ; and that the connection between 
the car and the truck could be permanent in no other sense than 
is applicable to the ordinary connection of the truck to the body 
by the king-bolt. I understood another objection to be, that if 
this car in Tredgold had what we call a vertical axis, or pivot, it 
could not rise up grade. To which I simply answer, that all mo- 
dern cars which have the king-bolt, do rise up grade, and go 
round inequalities without difficulty. 

And in regard to the necessity for springs ; the result of expe- 
rience is, that there is no necessity of springs for that purpose ; 
and this is shown by the Quincy cars, which carried some sixty 
tons up steep inclined planes without spmga, and swivelled round 
curves, and did not require them. 

Another consideration is, that as Tredgold was a man of science 
and not a sciolist, and as he had Chapman's book before him, 
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with a wheel frame, and cars witli swiTelling tracks pictured as 
standing and awitelSing ou the cuires of a railroad ia a situation 
that demonstrated the impossibility of having a long body with 
eight wheels without swivelling, can it be possible that he could 
have been so stupid as to recommend such ^ car as the Counsel 
for the Plaintiff would attribute to him ? 

To put an end to' such a pretence, I will refer to Plate 5, Vol. 
24, (^Oha^man's Patent,') p. 136 of the Repertory of Ai-ts, also 
pp. ISO and 139. 

Is it possible, that having that work before him, that so eminent 
a scientific en^neer as Tredgold, who received a pension from the 
Enghah government for his public services, should have stulti- 
fied himself so as to have made such a miserable boy's toy, as the 
learned Counsel on the opposite side would have your Honor un- 
derstand it ? 

But suppose, for the sake of argument, that the design of Tred- 
gold was to have the wheels of his carriage placed at equal dis- 
tances apart, along the rail, and that he had not thought of the 
fact that by doubling or quadrupling the length of the body (the 
trucks remaining the same), the car would run more steadily on 
the track. 

Can it be said, that any one who firat put a longer body in 
place of a shorter one, can have a patent for such a mere alterar> 
tion of form .or proportions ? 

How absurd for the Plaintiff to set up a pretence that making 
the body longer or shorter introduces into Tredgold any new prin- 
ple, when he himself states the contrary in substance. He says 
in his specification, page 5, fol. 20, " "When the bolsters of the bear- 
ing carriages are placed under the extreme entls of the body, 
the relief from shocks and concussions and from lateral vibrations 
is greater than when the bolsters are placed between the middle 
and the ends of the body, and the relief is not materially, varied 
hy increasing ./yr diminishing the len&th of (Jie body," &c. 

Again. As we find in Tredgold a double tiuck snivelling 
eight-wheel car, having the capacity, when put to uie, of accom- 
plishing all the objects for which the Defendants construct their 
cars, viz., swivelhng to the curves, travelhng smoothly and evenly 
over the curves and inequalities of the loads, it is of NO consb- 
QDBHOB what was ttie object or design foi which Tredgold's car 
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was made. 'If the thing made, answers our purpose, that ia suffi- 
cient to protect us. No other person can maintam a patent for 
Hie old car, because he has found oat that it has more advantages 
in practical use ihan the original inventor knew of. 

If Tredgold wej^e now hvipg, he could not be enjoined from 
using his own invention, with a longer or shorter body, because a 
Bubsecjuent party had discovered that it would carry its load still 
more, easily if made of greater length. Tredgold would have had 
a right to his own invention and to all those chanoes oi proportion 
which were incidental to the use of this, as well as of all other 
machinery. 

And I now proceed to ^the Quincy, Allen, Baltimore trussell 
and wood cars, and other inventions prior to the Plaintiff's. 

Eat in order to do justice to our ease, it is necessary, before 
approaching those topics, to draw the attention of the Court to some 
extraordinary doctrines that have been put forth by the other side. 

One of the notions I refer to' is, that if Winans had seen an 
eight-wheel car in all respects perfect, except that it drew by the 
truck, and that he then devised a mode of drawing it by the hodj/, 
he would be entitled to a patent for the car as a whole. 

That, Sir, ia strange law, and your Honor will observe that 
counsel 80 able to present their case in its b^t aspects, would not 
have taken "such a position unless they were driven to it by 
stress of weather. 



MODE OF TRACTION. 

Another of the Plaintiff's notions is that Winans discovered a 
new idea, viz : that drawing the car by the body, instead of by 
the perch, would allow the trucks , absolute freedom of swivelling ! 
In answer to that I say, that the same mode of traction by a coupling 
from the middle of the cads of the body was shown in Chapman's 
patent ia 1814 ; in Tredgold's works in 1825 ; and in Strick- 
land's in 1826. 

These two modes of drawing therefore, by the perch, and by 
the hody, ia ears with swivelling trucks, were well known, and in 
pubUc use before the date of the patent, though not adopted by 
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"Winans. Also drawing by the king-bolt, which is substantially 
the same thing as drawing by the body, was in public use in 
1833 and 1834, on the New Castle and Frenchtown Railroad, 
and on the Philadelphia, 'Wilmington and Baltimore Railroads. 
(See Dorsey, Defendants' No. 4, p. 77, foiio 293.) Wo also say, 
that the Allen engine embodied the same idea, as tho power that 
propelled the trucks was delivered to the trucks through the 
Mng-bolt, leaving the ti'ucks free to swivel. 

The sixteen-wheel Quincy cats had tliree trucks swivelling 
under them, and the draft was by one of the truck frames. 
When the ears are to be draw n singly or by horso-power, it is 
very doubtful which way is best. Each has its advantage. But 
when cars are to work in trains, drawing by the body is the most 
convenient. We say that, in point of fact, the mode of draw- 
ing by the middle of the end of the body, was invented and intro- 
duced first on the Baltimore and Ohio Railroad by Jacob Rupp, in 
February or March, 1835, after the date of Winans's patent, on 
the 110 freight ears, which werebuilt by him forthat road. And 
it was while they were building, that the idea of drawing the 
Washington cars, by the body, was first suggested. On this point 
I will refer to 

Rupp, Defendants' No. 2, p. 17. 

Shryack, " " 3, p. 40. 

Gatch, " " 3, p. 2T. 

May, " 

Forest, " " 2, p. 19. 

6. Shulta, " " 3, p. 43. 

The Car "Victory," which was invented by G-corge Fidtz in 
Philadelphia, modelled in 1829 or 1830, and commenced in Sep- 
tember of 1834, although not in operation until July 4, 1835, had 
a d ift \>y the m ddle t the nd of tho ho ly nd s 35 f et 
lo an 1 s [u e n to ra 

M eo F the e 1 s pt n the pe fi t of y 

mode f Irift r the e et en m le the \ tent to y 
draw ng by rh eh any mo le of t a t o s 1 o n 

The e IS nt mat th t tl e b dy of tho ca s t I e d i 
otherw ae tl a by tl e j 1 HI I b th w h I be t e 1 
an 1 V e veil kno vr 



ityGoogIc 



MODE OP TRACTION. 06 

There is no claim in the patent relating or alluding to any 
mode of drawing, 

Mr. Keller sajs, that it ia absurd to suppose that Winans did 
not intend to cmbodj this great principle of -drawing by the body, 
when this was the great feet that gave vitality to the whole struc- 
ture. 

Then let me ask, why did fliey build the " Comet" to draw by 
the perch, after this wonderful discovery had been made, and had 
already been embodied in the Winchester, as the Plaintiff pretends 
it was ? 

Why did Winans not mention so important an idea in bis patent, 
which js so Ml of ideas that are not important? 

Why did he not claim it 1 Surely the persons who drew the 
claim were shrewd enough. 

If there was any drawing originally sent to the Patent office, 
why does not Winans produce a copy of it ? 

Did be never have it ? 

What was the mode of traction of the car as shown in that 
drawing? 

Had he no model ? 

Why does Winans not swear in his affidavit, that he applied, or 
intended to apply, that mode of drawing, if that statement is true ? 

We have shown that the picture of the freight car, sent in 1837 
to the patent office, does not aid the bpeeification, but is directly 
at variance with its directions. 

If there was any grand idea which gave vitality to the whole 
invention, why did not any body get hold of it ? Why was it not 
expressed by Wmans himself, or by Dr. Jones, or Mr. Latrobe, 
his counsel ? 

Why was it not alluded to by some one of those who had a hand 
in making Winana's specification ? 

Since drawing by the perch had been the common way, why 
leave people in the dark, if any new way was to be substituted ? 

Why is not any allusion made in the patent to the subject of 
drawing trains of cars together, a subject so much dwelt on by the 
Plaintiff's counsel ? 

What was all the alleged experimenting for, if the result be not 
stated ? 
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Tlio perch prevented the trucks from swivelling too much or 
fobbing from one side to the other, when die wheels were close 
together. Drawing by the body became necessary snd was intro- 
duced generally when the wheels of each truck were spread mdet 
apart. 

But when the rails alone were relied on, to keep the trjick 
square, the perch being dispensed with, the wheels in each tmck 
were placed further apart for safety. 

And if the mode of drawing be essential to the prmciple of 
Winans's pretended invention, it not being stated, makes his 
specification defective in a vital part. 

If I were to come before your Honoi-, expecting to maintain a 
patent, and if tlie mode of drawing was a material and substantial 
element in the invention, and if it had not been described or al- 
luded to in the specification or claim, I should expect to be told 
that my patent could not be sustained, and that it would be abso- 
lutely necessary for me to get it re-issued. No court could sus- 
tain a suit, where such a material element was cot alluded to, des- 
cribed or claimed. 

Chief Justice Taney has decided that the mode of drawing 
Constitutes no part of Winans's claim, ^fthether he did or did not 
invent it. 

Therefore, the more importance the Plaintiff attributes to this 
feature, the worse for him. 'Judge Conkhng says the same tiling 
in Plaintiff's proofs, p. 7, as follows : — " If, indeed, the infringe- 
ment complained of had consisted in the use by the Defendants of 
' this new mode of traction, the action I think could not be main- 
tained, for I am of opinion, that according to the true construc- 
tion of the specification, the Plaintiff's claim does not extend to 
this mode of coupling, it not being mentioned at all in the written 
specification, and his claim being ' the before described manner 
of arranging and connecting the eight wheels,' &c,, he has lim- 
ited himself to what he had before described ; nor do I under- 
stand him now to claim any thing beyond this." 

And that opinion was ^ven, notwithstanding the Judge was,im- 
der a mistaken impression as to the extent to which the drawing 
annexed to the Letters Patent was to be used, for he thought that 
it was to be taken as part of the original patent. 
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There is not even a suggestion relating to a Irain of ears in his 
specification, and the patent is t« be treated as though only one 
passenger ear were to be used at one time, as had been usually 
tlie case. 

Who will believe that Winans had any knowledge as to the im- 
portance of drawing by tlic body in trains, when he is so particu- 
lar as to other things, but never mentions this ? 

The Plaintiff's counsel has admitted that there is no infringe- 
ment, if we use all other things constitutang Winans's car, except 
drawing' by the body ; and it has been judicially settied that this 
constituted no part of the Plaintiff's invention or claim. 

The car as described hj the Plaintiff's patent was to draw, not 
hy the body, hut by the perch, and the Plaintiff says, in express 
terms, that " tJie end which I have m view niay, nevertheless, be 
obtained by constructing liie bearing carnages in any of the 
modes usually practised, provided that the fore and hind wheels 
of ea«h of them be placed very near together," Plaintiff's proofs, 
p. 174, fol. 14. 

The Piaintiff^s counsel says that this refers to the bearing car- 
riages on the Baltimore and Ohio Bailroad ; but as £he specifica- 
tion does not describe them, none of Defendants' experts knew 
how they were built. But the Svidence now offered at this trial 
shows how the bearing carriages were constructed. 

They "were all drawn by the perch, and I will refer to the fol- 
lowing of the Plaintiff's witnesses on this point. 

1. John Elgar, Plaintiff's proofs, p. 2T, fol. 116. 



Wm. Woodvilje, 
Michael M., Glenn, 



4. Oliver Cromwell, 

5. Thomas Waliasley, 



' 32, " 140. 
' 37, " 165. 
■ 38, " 170. 
' 39, " 174. 
' 46,209,212. 
' 58, fol. 250. 



6. John Ferry, Plaintiff's proofs, p. 58, fol. 269,270—272. 

All the Defendants' witnesses agree, that all the " ordinary 
bearing carriages " drpw by the perch, and by the perch alone. 

No«r the Plamtiff has suggested one alteration of the ordinary 
bearing carriage, in order to suit it completely to the requisitions 
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of his patent ; that is, " to brinjr the ^vhei'la \L'rv near together:"' 
and EO bther alteration being suggested, " exj'ressio unim, excluaio 
aiterius." 

To secure the alleged new idea, of the entire freedom of the 
swivelling of the trucks under the body, (if Winans had conceived 
such an idea,) hia plan, deacribed in his specification, is t" bring 
the axles of the wheels as near together as possible, so as to re- 
semble the action of a " single wheel," and not by the mode of 
drawing by the body, as the Plaintiff''' counsel contend. 

And to make such trucks safe or practical, — oiying to their 
tendency to swivel too much, — it is necessary that this tendency 
should he controlled by a perch. Now, as Winans says that ail 
the advantages claimed by him could be enjoyed by using the 
etaamon bearing carriage, which drew by the perch, it amounte to 
the same thing as saying that none of the advantages contem- 
plated by him, were lost or impaired by drawing the trucks by 
*he perch. 

The free swivelling of the forward truck was not intended, for 
it would have been dangerous. 

. To show the reason of this, I refer to the testimony of Godfrey 
k King. Defendants', No. 3, p. 81, fol. 308—9. 

Now coosider the admission 'of counsel, that you may take 
every thing else in Winans's patent, if you do not draw by the 
body, and you do w»i infringe ; then, clearly, you may take the 
very car described by Winans and not infringe. 

The true principle of the Winans car^ a»?cording to the counsel's 
version, is not embodied in any car that does not draw h;^ the body. 

According to the PlainlifF's testimony, the difficulty that occa- 
sioned running off the track, was not by drawing by the perch, 
but by having the perch too long, so that the bodies of the cars 
did not come together, when stopped, as they now do. 

If the perch were too long, it must come in contact with the 
en^nc or other cars when the train stopped. 

The idea, that connecting by the perch was more dangerous in 
practice than connecting by the body, is erroneous in theory. and 
untrue in practice. 

The draft, in both, cases, proceeds from the same point, and is 
applied at the king-bolt. 
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On the other liand, if the carriages were united by a rear 
perch and a front perch, the draft, wonld be still in accordance 
with the lino of forward motion, because it would be nearer to 
the cord of the arc in which the cars were pasamg, instead of a 
tangent to that curve. 

To prove, further, that the idea of drawing by the bocly was no 
part of the plan of the Plaintiff at the date of his patent, we shall 
show that the Comet was the last and most pei-fect of all the pre- 
ceding cars, and that the patent describes particularly that car, 
and that that car drew by the perch. And we do sa by re- 
ferring to 

Ist. Oliver Cromwell. Troy case, p. 26. He says that 
" the Winchester waa next to the Columbus, the next was the 
Dromedary. I do not recollect any other ctw being built while I 
was there. . My recollection is not distinct as to the Comet." 
His memory grew better in 1853. He then swears, at p. 48, 
that " the Comet was the fourth and last car previous to the 1st 
of October, 1834." Pol. 220. 

2d. Michael Glenn, in the Troy case, p. 28, and Plaintiff's 
proofs, p. 40, fol. 182. He says that " the Comet was built 
last." 

3d. In Judge Conkhng'a charge, p. 11, he states the same 
thing. 

.4th. Judge Taney's charge, p. 22, he is not quite ao distinct. 
He states that the Winchester was built in March, 1834, the 
Dromedary in August, 1834, and the Comet came next before 
Opt. 1st, 1834. 

Mri Jjatwhs. . We admit the fact as you have stated it, as it 
may save time. 

Mr..'. Whiting. The admission will save time. Now, the 
drawing shown by the Plaintiff, of the " Comet," corresponds with 
the description of the patent, particularly as to one spring, and 
alsoin various other respects ; but I will simply say, no other one 
of the cars preceding or following it corresponded, in its peculiar- 
ities, with the descriptions of the patent. 

Now, how was the Comet drawn ? I shall show, by the follow- 
ing witnesses, that it was drawn by the perch. 
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lu Defeiidaufs' No. 2, Jacob Rupp says, p. 16, fol, 64 — 5 
" the Drom'edary and Comet drew hy the perch." 

In Defendanta' No. 2, Leonard Forest says, p. 19, fol. 76 — 7. 
" the Droniedary and Comet drew hy the perch." 

In Defendants' No. 2, Conduce Gfatch says, on p. 22, fol. 87. 
" that the Comet drew by the perch." 

These affidavits have been more than a year before the Coart, 
and none of tiie PlaintifF's witnesses have sworn that the Comet, 
which was the last of the "four, drew by the body. In fa«t it is 
not alleged. 

All the Defendants' witnesses unite in this testimony, and, there- 
fore, the Plaintiff's experiments resulted in abandoning the draft bj 
the body, — if he ever used it, — and this accounts for his silence 
on the subject of draft ; and there is an end of all the philosophy 
on that point, so much talked of by counsel in this ease ; so much 
boasted of; so elaborately displayed. It was not thought of, de- 
seiibed, alluded to or ckumed by Winans or any of his able coun- 
sel who drafted the patent ; and the whole theory, that Winans 
discovered the great importance of drawing by the body, and- 
covered in his patent only such cars as do draw by the body, is 
wholly without foundation. 

Judge Nelson. It cannot be necessary, Mr. Whiting, to go 
further in your argument upon this pomt ; nothing is clearer 
to my mind than that Wmans's patent has nothing to do with the 
mode of drawing the cars. He has not alluded to it in any part 
of the specificatJoa. 

Mr. Whiting. I should not have taken so much pains to over- 
throw the arguments of my learned opponent, if he had not rested 
his whole case upon the hypothesis, that drawing by the body was 
an essential element in the invention of Winans, and that without 
this the invention was worthless and the patent practically good 
for nothing ; and if the counsel, who thus staked the whole for- 
tunes of the case upon this assumption had not spent nearly half 
a day in trying to satisfy your Honor that he was right. 

Judge Nelson. The argument made no impression whatever 
on my mind. The patent has nothing to do with the mode of 
drawing. 

Mr. WhiUng. - I will then pass on to my next point. 
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THE W'ASHINGTON CAR. 

It has been asserted more than once, that the Plamtiff's patent 
was foimded upon improvements which were not developed until 
the buildmg of the Wasfdngton Oars, bo called. That until these 
were built, all preceding cars were merely a series of unsatisfac- 
tory esperiments ; that when these cars were planned and built, 
the experiments completed, and the philosophy developed, the spe^ 
cificatdon was drawn up, and was intended to embody the principles 
of those ears aa contra-distinguiahed from all that had preceded 
them. 

Now we ayer that these assertion are totally untrue. 

The Washington caw were not planned before the date of 
Winans's application for his patent, and they cannot, therefore, 
be considered as a result arrived at before that appHcation. 

I have also shown that the patentee described, and Intended to 
describe, tho peeuHar organization embodied in the " Comet." 

To prove that the Washington cars were not planned before the 
specification was drawn up, the Plainlaff rehea on these witnesses ; 

1st. Philip E. Thomas, p: 17, Plaintiff's proofs, fol. 68—9, 
who says ; " that when the ' Washington oars ' were about to be 
built, the plan of said ears was made a subject of much consider- 
ation and discussion, and the passenger cars for the s^d Wash- 
ington Branch were directed io be built on the plan the Plaintiff- 
recommended, and which is the plan of those at present in use. 
on said road; so far as this affirmant understands and believesj. 
that the Washington Branch was completed in 1835, and that the- 
consideration and discussion above referred to, must have taken 
place some time previous, though this affirmant is not now able to- 
^ve the exact date of it." 

Mr.'Thomas, therefore, does not fix the date as havmg been, 
before September or October, 1834. 

2d. G-corge Brown, pages 21, 22 ; Plaintiff's proofs, folio 87- 
and 91 says, that at the meetmg of the board of directoi-s, wluch 
was held on the first day of September, 1834, the superintendent 
of transportation having charge of the carriages and moveable 
machinery on the road, suggested to the board of directors the 
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expediency of providing the carriages and tlie locoinotivea to be 
used on the Washington Railroad. That the President in conse- 
quence of tlie said auggestjon, was authorized to submit apian of 
carriages of the most approved form for consideration. 

Again he says at folio 89, "that the said car or carriage in- 
vented and patented hy the Plaintiff was recommended and adopt- 
ed by the board of directors." But he does not say, at what 
meeting, " and which waa afterwards built," not before or at fche^ 
time, and " put, upon said road for use." If the car thus recom- 
mended had been patented, it is clear that the car could not have 
been any other than what was described in the patent, and the re- 
commendation could not have been made until aJler the patent 
came into ejdstenee, viz. Oct. 1, 1H8A. 

3d. John Elgar, Plaintiff's pi-oofs, p. 25, folio 108. He says, 
" and that this improved car" (namely, the one described in Wi- 
nans's specification) " was first brought into general use at the 
opening of the Efdtunore aad Ohio R^oad, on the 1st July, 
1835," and not on, or before October, 1834. 

4tb. Michfel M. Glenn, on p. 41, folio 185. Plaintiff's proof 
says, " that several of said cars were completed and ready for use 
in tiie latter part of the year 1834. That there were tea of the 
said Washington cars built before the said road was opened on the 
1st July, 1835." 

He does not state that any were begun before the date of the 
patent. 

At p. 42, foHo 192, he says, " thai he has been famiUar with 
the Washington cars, so called, since the year 1835, in the fall of 
said year." 

He docs not fix the time in the fall, but it is , certain that it 
was after the first of October, the date of the Plaintiff's patent. 

5th. Oliver Cromwell, Defendants' proofs, p. 49, fol. 223 — 
224, does not fix the time at all. 

6th. George Maxwell, p. 62-r-63, does not fix the time except 
in 1833—4. 

Thus far not one of the Plaintiff's witnesses asserts, that these 
Washington cars were planned previous to October 1, 1834, tie 
time when the patent was issued. 

6th. Mr. Latrobe himself fixes the time when the drawing.of 
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the Wasliington cars was first shown liim by Winana ; which was 
aft«r the 7th of I'cbmary, 1835. (See Troy ease Plaintiff's 
proofs, p. 26, ans. to Int. 7.) 

These are all the Plaintiff's witnesses. The Defendant's wit- 
neaaes on this point are : 

1st. Jacob Shryack, Defendants' No. 3, fol. 15l3, says, " We 
commenced to build the Washington cars in the early part of No- 
vember, 1834, as soon as the benches and shop at Charles street 
were prepared for the hands to work on them." He aiao states, 
" I am the foreman of the building of passenger cars of the Bal- 
timore and Ohio Railroad Co." Again he says, " on the 28tli 
October, 1834" (which was after the date of Plaintiff's patent) 
I went into the employment of the Baltimore and Ohio Railroad 
Co., and have been in their employ ever since." So that the cars 
could not have been begun before the let October 1834. 

2d. Henry Shultz, Defendants' No. 4, p. 43, foL 156, eaysthat 
he is the " railroad car builder for the Baltimore and Ohio Rail- 
road Co." He says further, " that the Washington cars were 
finiahed in 1835, to draw by the body, and that the idea in so do- 
ing was taken from the 110 freight ears made hy Rupp and him- 
self," fol. 165. 

The car Victory (which was commenced in Philadelphia in Sep- 
teniber, 1834, and which came before anything was said or done 
about the Washmgton cars,) drew by the body. 

No plan zoas produced for the Washington cars, because the 
Plaintiff's witnesses say, that the Railroad Co. adopted Winans's 
plan as desBribed in his patent. 

If any plan had been produced, why was not that plan inserted 
in the restored patent of 1837 ? 

The Washington cars were in use in Baltimore in 1837, but the 
Plaintiff did not send to the Patent office a drawmg of any of 
(Aewi, but substituted si freight car, to illuatrate his description of a 
passenger car. 

Thia fact, in connection with what waa aaid yesterday, ia conclu- 
sive tiat the idea of drawing cars by the middle of the end of the 
body did not esist in Winans's mind as a desirable arrangement, 
at the date of his patent. 

Another proof that at the date of the patent, and even in 1837, 
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when the drawing of the aforesaid freight car was sent to the 
Patent office, showing that AVinans did not consider the mode of 
drawing as any part of his system, is the fact that he did not al- 
lude to it on the drawing, hy lettering or describing it, as h^ did 
other parts upon the drawing which he did deem important. If 
Le had done so, he could not have enlarged his patent. 

To add atill further confirmation to the praof, tliat the " Comet " 
was the foundation of the patent and that it was the only result of 
Winans's experiments, and that the Washington cars were not a 
result to which he had arrived before the specification was made, 
I recall the facts : 

Ist. That the " Comet " was being hidlt in August, 1834, the 
" Dromedary" having previously been put on the road in August, 
the same month. 

2d. When was the' specification made? The invention of 
Winans's must have been completed before the specification was 
drawn. 

The specification was drawn by 'VTioans himself and by Dr. 
Jones, aft«r which it was submitted to Mr, Latrobe. 

Mr. Latrobe, in the Troy case, p. 24, Cross Int. 1, and at p. 
28, OroSs Lit. 8, says, " that the specification was on hand in Ms 
o^ae, a long time ; from six months to a year." He could not fix 
the time. 

The patent ivas' issued actually in October, 1834. The specifi- 
cation must therefore have been drawn six or twelve months be- 
fore, that is, as early as April, 1834, if not as early as October, 
1833, and having embodied what Winans then knew, and being 
the same specification now constituting a part of his patent ; it 
follows that Winans could have embodied in that specification only 
such results as he had arrived at, at the time he wroto ; and as it 
was written many months before any new style cars were planned 
or ever thought of, it is absurd to pretend that the "Washington 
cars were the LAST in a series of experiments, which were never 
successful until these cars were produced. 

No experiment could have been tried on cars that did not exist 
at the date of the patent. 

No experiment could have been tried on cars, which were not 
planned by any person till between six and twelve months after 
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the whole invention of Winans, as now shown in his patent, had 
been DKSCBiBBii and shown in hia own hand writing in the specifi- 
cation. 

Therefore in conclusion ; the Plaintiff's patent was founded on 
such discoveries as he had made and embodied when the Comet 
■was bniit. 

It did not embrace the improrement of drawing bj the body, 
subsequently introduced in 1835, into the "Washington cars. 

And if the validity of the patent is to depend on the Plaintiff's 
alleged discovery of the great importance of the mode of draw- 
ing, the fact ia, that he bad not made it, and he did not and does 
not el^m it, but he expressly says in the patent, that which is in- 
consistent with such a pretence. 

These directions in the patent, which are inconsistent with the 
absolute swivelling of trucks as derived from the drawing by the 
body are : 

Isfc. That the bearing carriages must ha^ve the M'heels very 
close together, so as to resemble the acticTn of a single wheel (which 
makes them liable to wabble and turn round the track) and are to 
swivel under the bolster, in the manner of a common road wagon. 

2d. The two trucks — after the wheels in each are coupled 
together by a spring — are also not merely placed under the body, 
or at or beyond the ends, bat are ^^ coupled together." This ia 
the language of the patent. The reason for it is, to prevent too 
great turning on the track, of the hind truck. 

3d. Ail the advantages that Winans claims, he says may be 
derived by using, instead of the spring-trucks, any of the ordinary 
hearing carriages, if the wheels were near together, and ail of 
which bearing carriages drew by the perch alone. 

So that the Plamljff had not planned the Washington cars, 
when he had completed his alleged experiments, and was not 
aware of any advantage to be derived by drawing the cars by the 
body. 

These cars were not the result of any experiments arrived at 
before the specification was drawn. They are Twt the cars de- 
scribed, or intended to be described in the specification, and Wi- 
nans had not in his mind the idea or pian of allowing the truclcs 
entire freedom of swivelling, by arran^g the draft through the 
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body. But his plan was to have the draft through the perch, as 
in the Comet, which, as I have shown, was the last car begun or 
built before the patent ; and while the specification was being pre- 



PUTTIHQ AN OLD MACHIHE TO A NEW USE. 

Another question, ariaing out of a consideration of the history 
of prior inventions is — how far a change in the use or application 
of tho running gear of a car for freight, to a car for pi^sengers, or 
to a locomotive, would justify a patent ? 

Indeed, it is well settled, that putting an old machine to an 
entirely new use, gives no right to a patent ; and much less does 
putting it to an analogous use, e. g., converting the running appa- 
ratus under a steam en^e, or freight car, or passenger car, from 
one of these uses to the other. 

The cases in point are ; 

Winans vs. The Boston and Providence Railroad Company, 2 
Story's Rep. 412, in which the patent friction-bearings, which the 
Plaintiff claimed, had been applied to other carriages, but not to 



In this case the Court held, that applying an old invention to a 
new use was not patentable. 

Bean vs. Smallwood, 2 Story, 411. 

In which the patent was for making the seat and stool of a 
chair in two parts, so that while the stool remains stationary, the 
seat is made to rock, &c., and enabling it to remain fixed in any 
angle, &c. 

A similar apparatus had been applied^ not to chairs, but to 
other machines, .and the patent was held to be void. 

"If this be so," says Judge Story, " then the. mvention is not 
new, but ,.at jnost,, an old invention, or apparatus, or machinery, 
applied to a. new purpose. Now I take it to be clear, that a ma- 
chine, or apparatus, or other mechanical contrivance, in order to 
give tho party a claim to a patent therefor, must in itself be sub- 
etantially new. If it is old, and well known, and applied only to 
a new purpose, that does not make it patentable. A coffee-mill, 
applied for the firat time to grind oats, or corn, or mustard, would 
not give a title to a patent for the machine. A cotton gm, apphed 
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■without altcratiuii, to dean hemp, would not give a title to a 
patent for the gm as new. 

" A loom to weave cotton yam, would not, if unaltered, become 
a patentable machine aa a new invention, by first applying it to 
weave woollen yarn, A eteara-engine, if ordiiiarOy applied to 
turn a grist-mill, would not entitle a party to a patent to it, if it 
were first applied by him to turn the main wheel of a cotton facto- 
ry. In short, the machine must be new, not mereh/ the pur^se 
to which it is allied. A purpose 13 not patentable, but the mar 
chine only, if new, by which it is to be accomplished. In other 
words, the thing itself which is patented must be new, and not the 
mere application of it to a new purpose or object." 

No patent can be obtained for turning an old machine to a new 
use. 

The Jacqiiard power-loom, for weaving figured silks, &c., could 
not be patented, because applied, without alteration, to weaving 
three-ply figured carpetfl. 

A stocking machine would not be patentable, merely because 
applied to knitting seamless bags. 

Blanchard's machine for turning gun-stocks would not be the 
subject of a patent, by reason of its being applied to turning lasts. 

Keither would Goodycar's patent for vulcanized India rubber 
garments, if apphed without any change of ingredients or of pro- 
cesses, to make caivapiinga, combs, or walking-sticks. 

Nor the galvanic battery ; because applied to the purpose of 
covering over a surface with silver or gold ; or to the still more 
beautiful process. of electrotyping. 

Nor the electric telegraph, because applied to the new and ad- 
mirable astronomical clocks, so aa to obtain the difference of longi- 
tude betWeen two places, , 

Hot watch-work, because applied to a sub-marine torpedo, to 
cause it to explode at a ^ven time. 

Nor a percussion lock of a pocket pistol, because applied to a 
large pistol, gun or cannon. 

Nor any kind of axles formerly applied to common road 
wagons, because applied to railroad cars, or vice versa. 

Nor whatever machinery has already been applied to rail- 
road cars, by making it run faster, or carry one species of burden 
rather than another. 
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Winans himself Itijew that it made no difference whether his 
double truck was put under a locomotive or a passenger car, as 
he sold the right to use it under locomotives to John Tucker, for 
the Philadelphia and Reading Railroad, in November, 1845. 

See Tucker's afRdavifc, Defendants' No. 3, p. 88. 

AS TO CHANGE OF PROPORTION. 

In machinery, in order to defeat a patent, it is not necessary to 
show that prior machines existed, in every respect similar to the 
one. patented, as a change of former proportions will not support a 
patent. 

See Woodcock vs. Parker, 1 Gall. E^ep. p. 438-440. 

Wbittemore vs. Cutter, ib., p. 480. 

It has even been held, that putting an old machine to a new 
use, when the patentee has done this, in connection with the ori- 
ffincd discovery of some new quality of matter, so that he makes a 
new and useful result, is not patentable. 

See Tatham et cd. vs. LeRoy, in the last volume of Howard. 

" A fortiori," the lengthening out of the body of the Chapman 
or Tredgold car, to be used for precisely tke same purposes on the 
same description of railroad, is not patentable ; for that amounts 
only to putting an old machine (with a slight change of propor- 
tions) to an old use. 

How can it be, that we can use a certain machine of a certain 
length, with trucks under it, suited to the road, and yet that we 
cannot use the same machine, made longer in the body, with the 
same trucks under it ? 

The only difference, except in the springs and wagon bolsters, 
between Winans's and prior inventions, is, a change of propor^ns. 
[Mr. Whiting here illustrated this proposition by explaining the 
models to the Court ; substituting large wheels and long body on 
the Chapman and Tredgold models, produced the near coupling of 
the wheels in each truck, and the remote coupling of the trucks.] 
I refer to your Honor's opinion in the case of Wilbur vs. Beecher, 
on this point. (Pamphlet Report, p. 14.) 

If these principles of law be correct, they answer most, if not 
all the Plaintiff's criticisms on prior inventions. 

If any car like the Quiney car was used only for freight, it is 
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not to be pat«iited by Winans, because he uses it to carrj passen- 
gers. Especially aa hia ear ia a freight as wcO as a passenger 
car ; and hia drawing is of a freight car only. 

Whether the car is used to run fast or slow makes no difference. 

Whether it is to be drawn 'one way or the other, is immaterial, 
since, in fact, no particular mode of traction is claimed; 

Allen's carriage was used under a locomotive, yet if it were 
applied to a passenger car, it would be the same in principle. 

If Winans can monopolize all eight-wheel, running gear, Allen 
could not have applied it to his locomotive without infringing. 

It is immaterial ivhat load is home by the platform, whether 
wood, stone, passengers, or a steam-boiler, or whether the ma- 
chine move fast or slow, if it only has the capacity for slow and 
fast motion i 

Even if the eight-wheel tiouble-tnick carriage had been made 
to travel on common roads, and had never been applied to rail- 
roads, and if Winans had been the first to make that amplication, 
he could not sustain a patent ior thus applying an old machine to 
a new use, according to the decided case before cited, via. Winans 
vs. The Boston and Providence Railroad Company- 
How much less could he sustain a patent for merely malting 
use of the same running gear, because he placed ifc under one Idnd 
of a platform or another, or carried one kind of burden rather 
than another, or merely altered the proportion of parts, without 
introducing any new principle of operation. 

So also, if the Chapman or Tredgold car, were .originally de- 
signed merely to distribute the stress of the load, or what ia the 
same tiling, the weight of the load — equally on eight wheels — or 
even if their plan was-to place and retain the wheels at equal dis- 
■ tances apart, along tlie rail, would it be any uivention to put on a 
longer body instead of a shorter one, upon the original trucks, or 
to put passengers thereon, instead of freight ? 

If Tredgold or Chapman may answer a better purpose by mere- 
ly, ^rolanging the body, can there be invenijon in lengthening 
that body ? 

I have already denied such an hypothesis. 
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THE QUINCY CAR. 

The Qidncy car is the next subject for consideration. The 
Court haa examined the model. It conaista of a long bearing plat- 
form, which is made of solid timbers fastened together by two 
cross-pieces at the enda thereof, which, while they unite those long 
timbers, at the same time constitiite the bolster pieces. The hol- 
ster pieces are penetrated by king-bolts, which pass through these, 
and through the middle of the ends of the centre timber ; the under 
part of each bolster is rounded up, and it is also armed with a 
transom plate and aide bearings, which correspond to similar tran- 
som plate and side bearings upon the trucks underneath. 

There are two trucks, one at each end of the bearing platform, 
swivelling under it, upon the king-bolts. 

Each truck has four wheels, and a solid, ri^d rectangular 
wheel-frame covered by a solid platform, and said wheel-frames 
have side pieces and douhle cross holsters. The asletrees on 
which the wheels revolve are metal, and bedded in the cross tim- 
bers at each end of the wheel-frame. The bearing points of the 
wheels on either side of the truck, are about the same distance 
from each other as the width or gauge of the track. The diame- 
ter of the wheels is smaller than those in general use at the pre- 
sent time. The trucks are coupled by the body sufficiently 
remotely from each other to allow each to swivel entirely around 
mthout interfering one with the other. 

In regard to its mode of operation, it is precisely the same in 
principle as the eight-wheel cars now in common use ; the bear- 
ing points of the wheels being equi-distant witii the gauge of 
the track, and the two trucks placed at or near the ends of 
the bearing platform adapt this car to a distribution of the 
weight equally upon the wheels, while the swivelling of tiio truck 
■ adapts it to pass smoothly and safely over the straight parts, 
curves and .other inequalities of the road, and the pceuhar shape 
of the bolster adapls it to conform to great and sudden changes of 
grade, and the side bearings to prevent the body from swaying 
or tipping one way or the other. 

The said Quincy car does not contain the peculiar mode of 
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uniting the axles of the wheels by a spring bolted to the boxes, 
and, owing to the small siae of the wheels the flanges are not 
brought aa near as possible together without coming in contaet ; but 
all that is material and essential in the arrangement of the eight 
wheels of the ear, and the connection thereof with the body, is 
there reduced to practice in a maimer which obtains alL the ad- 
vantages, while it avoids the defects of the arrangement as shown 
in Winana's specification. The trucks are placed as far apart 
as the length of the body will permit, and the wheels are brought 
so near together that their bearing points are as far apart aa the 
width of the track ; and this arrangement, on the whole, is better 
than a closer proximity of the wheels. 

Four-wheel railroad ears having been before constructed and 
in use, and the Quincy car showing the manner in which two 
tracks could be placed under the ends of a car body, and there 
being nothing to prevent the builder from maldng the body aa 
long as the amount of travel or transportation required, or in- 
creasing the diameter of the wheels, the constructor would be 
called on to do nothing else but merely change proportions and to 
substitute wheels, turning with axles, which were well-known 
equivalents for wheels turning on axletrees. .It is true that va^ 
rious improvements have been applied to modern cars in addition 
to what is in the Quiney car ; but the arrangement of the wheels 
and construction and connection of the truck with the body of the 
car, still remains the same in its essential character. And no 
invention would be requisite, so far as regards the arrangement 
of the wheels and the connection of the trucks with the body of 
the cars, to swivel to the curves and tun smoothly and safely on 
the road. 

The position of the bearing trucks' is at the end of the body, 
precisely as Winans recommends. See his patent, Plaintiff's 
proofs, p. 114, fol. 13. 

The existence and structure and date of the Quiney car, are 
proved by 

1. Gridley Bryant, Defendants' No. 3, p. 141. 

2. Jotham Cummings, " " 2, " 14-J. 

3. Koah Cummings, " " 8, " 145. 

4. David R. Nash, " " 3, " 147. 
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(5.)' John L. Oofraii, on the part of the Plamtiff, confirms 
the same facta. 

In regard to the experts on this subject, I will merely make 
reference to their names and to the pages where their teatimony 
is to be found. 



.6. 


John Murphy, Defendants 


Ho. 4, p. 7, to] 


27-33. 


6. 


WiUiam Pettit, , " 


" 4, " 13, •' 


61-64. 


7. 


Septimus Norrjs, " 


" 4, " 1, " 


1-10, 


8. 


Joseph L. Kite, " 


" 4, " 11, " 


41-60. 


9. 


M. W. Baldwin, 


" 4, " 3, " 


11-ie. 


10. 


Ohver Bjrne, " - 


" 4, " 9, " 


34-40. 


11. 


Richard French, " 


" 4, " 6, " 


21-26. 



12. John L. Cofran, Plaintiff's proofe, p. 74, fol. 349-352. 

We have not a greater number of mtncsses &s to the origin 
and history of the Quiacy car, because it was not supposed to ho 
necessary, the dispute being about the principles of its operation, 
and not in regard to structure. 

It is admitted that the invention and the public use of the 
'Quincy car was prior to Plaintiff's alleged invention. On this 
ground, therefore, ive rest in safety. 

The coikstnictioa of the car, as stated, is admitted. The only- 
questions are, irhether it embodies the peculiarities of Winans, or 
ithe true principle of the eight-wheel car, or substantially the 
principle of the eight^wheel car as made by tlie B^endants ? 

The Quiney ears being double track eight-wheel cars for freight, 
with swivelling trucks, thoro ia no denymg that they embrace and 
«mbody all the general mechanical principles and arrangements 
which are essential to tho organization of an eight-wheel double 
swivelling truck car, either for passengers or for freight. 

After reading the afiidavits, and particularly that of the dis- 
tinguished mechanic who has attained so high a reputation in 
Massachusetts as a Civil En^neer, and inventor of tho eight- 
wheel car, as well as a great variety of other railroad machinery, 
a. man of high character as well as of inventive genius, whose 
name will be forever preserved in our history as the engineer 
and builder of the first railroad in the United States, — Gridhy 
Bryaiit, — no one can entertain a doubt that his eight-wheel car. 
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TvHcli was in full and successful operation in 1829, was designed 
and intended to answer the same purposes, (as to the transporta- 
tion of freight,) as Winans'a, lOar was designed to answer when 
used for freight, — to carrj^ the same laore smoothly and evenly 
over th'e curves, straight parts, inclined planes and inequalities of 
the road. That the body or platform was made longer or shorter, 
according to the strength of the materials and the weight they 
were intended to bear. 

The ease of motion attained by this car was produced by the 
same process, which Winans subsequently adopted, so far as regards 
the position of the trucks under the extreme ends of the body or 
platform, the length or shortness of the body being (by Winais's 
specification as already stated) immaterial. 

So that the language of Winans's specification is an exact de- 
scription of the Quincy car, as to the connection of the truck wJth 
the body by the swivelling pm, (excepting that the Quincy car 
had the addition of side bearings, and so do the Defendants' 
cars,) and an exact description of the arrangement of wheels in 
each truck, (except that the Quincy car uses the solid, rigid rec- 
tangular wheel-frame, and so do the Defendants, instead of the 
connection of the axles by the long springs ;) and in the Quincy 
trucks the bearmg points of the wheels on the rails are equi-dis- 
tant witt* the gauge of the track, (and so are Defendants',) while 
Winans's are far closer together. 

The Winans truck is constructed upon the theory of bringing 
the axles as nearly as p<ssible to coincide with the radii of the 
curves of the road, while the Quincy truck and those of the De- 
fendants avoid that theory as pernicious in practice. 

Taking the Quincy car, just as it was in 1829, and as it is at 
the present day, and substitute for the freight platform a car 
body, and you have all that ia really essential in the Defendants' 
cars. 

It is true that many modem improvements have been added 
to make them' pleasant and convenient ; hut so far as relates to 
all that Winans claims, via. : the at-rangement of the eight-wheels 
in two swivelling trucks, plEbced under the ends of the body, and 
the conneotion of the body and trucks by a king-bolt, so as to 
allow the trucks to swivel and conform to the curves and iaequ^- 
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ifciea and straight pacta and grades and inclined planes of the rail- 
roads, these cars are substantially the same. 

And if, (as Has been so often asserted and so often admitted on 
this trial,) the putting the wheels in each truck a few inches 
nearer to or more distant from each other, and placing the trucks 
nearer or- more remote, under the body, (especially when they 
were originally placed under the extreme ends thereof,) cannot 
be a subject oi a patent, cannot requh-e invention, being merely an 
alteration of proportions, and not introducing any new mechanical 
principle ipto the structure ; and as no other alteration whatever 
from the Quincy car ia wanted in order to make the Dofendanta' 
cars, except merely lengthening the body, it follows that the De- 
fendants do not infringe the Plaintiff's claims by using whatever 
is embodied in the Quincy car, including the arrangement of 
wheels there found, their connection with eaph other, and their 
connection with the body, and the placing of the trucks at the ex- 
treme ends of the body. If they do infringe PlEuntifF's claims by 
such uses, then the Plaintiff claims what was in the Quincy car, 
and that being a prior invention, the patent, ia void. If, ,on the 
other hand, the Plaintiff's claims do not cover those arrangements, 
but only the peculiar devices of long springs and wagon bolsters, 
the Defendants do not uae them, and, therefore, do not infringe. 

I now propose to examine all the objectiona to the Quincy car 
ftat have been ma*Je, or that can be anticipated. 

lat Objection. li is a car for freight. 

Anawer. So is Winans's ; and it is immaterial to the construc- 
tion of the running gear, whether the body or platform carries 
passengers or freight. 

2d. The wheela are smaller than car wheels now used. 

Anawer. Mere change of proportion is not material, and the 
patent describes no particular size of wheels. 

3d. The flanges of the wheels are not close together in each 
truck. 

Answer. Merely increasing the size of the wheels (i, e. a 
change of proportions) remedies that matter of the approximation 
of the flanges ; and putting on larger or smaller wheels does not 
vary the distance of the axes, nor, consequently, the distance of 
the bearing paints, and there is no essential difference, whether 
. the flanges are nearer or further apart. 
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The Court ivill unders^nd me as speaiing of the ivheek in 
each truck. 

The essential Jiatinotion is, that the bearing points in the 
Qaincy car are distant from each other as far as the width of the 
track. It is the same in the Defendants' cars. It i^ not so in 
Winana's patent. 

4th. That the body, or platform, is not so long as the Winans 
car, and does not extend the whole length over the platform. 

Answer. The length of t]ie body is not material, in principle, 
nor prescribed in the patent, so long as the bearing of tJie body 
or platform on the trucks is at or near the ends. 

Whether the car be long or short, the principle is the same. 

The platform or frame of the sixteen-wheel car, at Quincy, 
could have been as well put on to the eight-wheel car, and Uien 
the length of the car body would have exceeded Winans's. And 
what is more important is, that the shortness, or length of the 
body, is not a material part of AiVmans's plan. 
, The Quincy car is as long as Winana requires. See fol. 20, of 
patent, where he expressly says that the length of the body is 
not material, if only the trucks are placed at the extreme ends. 
Winans's patent is, therefore, no more for a long body than a 
short one. It is expressly applicable to any body or frame that 
will allow two of his narrow trucks to swivel under or even, 
beyond its ends. 

5th. That it was only made to carry heavy stones, that could 
net be subdivided. 

Answer. As I have already stated, it h not materidi what 
kind of freight was carried. 

6th. That it was not made for rapid motion. 

Answer. Neither is it material how fast the owners chose to al- 
low it to run, if it were oapabU of running fast. The principle is 
'applied to and developed and eml)odied m the organization, and no't 
the use. It would be strange if an ordianary road carriage, usually 
driven at a slow rate, could be patented because a fast horse 
were tackled into it. 

7thi Tliat the wheels were not of the kind most usually em- 
ployed on railroads at the present day. 

Answer. This is not true in fact. The wheels wore con- 
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striictecl with a conical flange, and they operated just as oara 
now do. 

Moreover, cone wheels had been in aae prior to 1825, and 
they wero used in the Quincy cara. See Tredgold, Plate 111, 
Kg. 24, pp. 42—3 ; also, G-eorge S. Griggs, Defendants' No. 3, 
p. 104, fol. 414—18, and p. 110, fol. 438—39. And Winans 
does not designate one kind of wheels more than another as a ne- 
cessary part of his organissation ; he claims the arrangement of 
every description of wheels. 

8th. That tho whoels tiirnod otf their axles and not with their 
axes, and that this was less safe. 

Answer, (m.) This is a matter of practice, not theory. 

(6.) Tho Plaintiff's expert, Hibbard, does not assert, neither 
do any of the Plaintiff's witnesses say that this proposition is 
true ; nor, if true, that it is material. 

(c.) That the mode of substituting wheels revolving with 
their axes instead of on the axles, was well known to mechanics 
at that time, and has been described and shown to this Court, in 
several treatises pablished about 1825. As for instance in Tred- 
gold, p. IS ; in Wood, p. 77 — 8 ; and in Strickland, Plate 51. 

(t?.) It is admitted that it required no invention to make a 
substitate of these well-known equivalents. 

(e.) No witness pretends ^hat the shghtcst difference, practi- 
cally, is introduced by the substitute. 

(/.) Winans does not indicate the preference for one over 
another mode, even in the truck that he specially recommends, 

(^.) Both kinds were in use at that time, and each had its 
advantages, therefore this objection is hypercritical. 

(h.') The only expert of the Plaintiff metaphysical enough to 
cavil at the Quincy car, is Hibbard. Some of his objections have 
been stated by the Plaintiff's counsel and answered by us, and we 
shall notice and answer the remtHnder. 

1st. He assumes that the object of the Quincy, and other 
cars, was merely the distribution of the weight over a great ex- 
tent of BAIL. 

If so, it would be immaterial. If Bryant, in accomplishing that 
object, made a perfect eighl^wheel car, embracing all the essen- 
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tJal prinoipleB of that used by DefeEdants, it is of no importance 
what his origioal design was. 

But the aasumption of Hibbard ia incorrect. The real objects 
for which the car was made and used, are specially stated by the 
inventor in this affidavit, viz : — " To carry a large load on eight 
wheels without injury to the road ; to turn the curves freely, de- 
scend the inclined plane, and run on the road, carrying the stone 
smoothly and safely as possible. " Df'dts' No. 3, p. 141, fo, 563-4. 

2d. Mr. Hibbard'a second objection is, that in the bearing 
carriages the wheels are not ao near as in Winans's trucks. 

Answer. They are as near as the Defendants place them, and 
if not, the size of the wheels may be enlarged, and then they will 
be as near as Winans's. 

3d. The third objection is, that the bearing carriages are not 
so remote from each other as Winans's. 

Answer, They are at the extreme ends, which is the plan re- 
commended in the patent. 

(i.y The chief objection to the Quiney car is that it is was 
usuaOy drawn by the truck and not by the frame or body. 

Answers. 1st. That whore there is but one car, and the cars 
are not in trains, drawing by the truck is as well as drawing by 
the body, because the unrestrained swivelling of the truck is not use- 
ful. It must be controlled when the axes of the wheels are very 
near together. 

2d. Can it require invention to insert the drawing ring in one 
place rather than the other, after it had been demonstrated that 
the hind truck could be aDowed to swivel freely ? 

3d. There were two ways of using the Quiney car ; one by 
traction and the other by gravity. 

On the inclined planes nothing controlled the free swivelling of 
both trucks. They would be aa free to swivel as though the car 
were pushed by a locomotive and by the body along a level track. 
The language of the patentee shows, that aU the advantages of 
his arrangement may be obtained by drawing the forward truck by 
the perch, and he intended that his own car should be so drawn. 
The other objections of Mr. Hibbard have been answered before, 

(y.) Mr. Keller adds an objection that the Quiney car had 
no conical wheels. 
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1st. . This, if troe, is of no consequence. 

2d. It had conical wheels. 

(ft.) Again Mr. Keller objects, that for want of springs, the 
Quiiicj gar did not so well adapt itself, to the change of grade. 

To this I answer : 1st. That the bolster was rounded up: 

2d. It did conform to verj steep grades, even to an inclined 
plane. 

These are all the objections. 

Only one expert in the country dares deny-, that the Quincy 
car contains an embodiment of all the eubstantia! parte of the 
eight^wheel car of the Defendants. 

The Plaintiff and his counsel knew all about tliis car, as early 
aa June 4, 1853, and therefore can make no excuse that he has 
no opportunity or time to produce experts. 

This fact is significant. The Quincy car has been in success- 
iul use from 1829 up to the present time, and had that road re- 
quired pa^enger cars, these could have been used at once for that 



The theoretical opmions of Hibbard, who never had anything to 
do with railroad machinery, and who has no practical knowledge 
on the subject, and the fine-spun speculations of the adroit and 
ingenious junior counsel of the Complainant, are. all that ia offered 
to over-balance the ponderous weight, of authority of scientific 
and practical men, as to the principles of the Qumcy car, and 
as to its embodiment of all the essential elements of the cars as 
made ^i^ the Defendants. 

Now apply the same reasoning, as to the separating of the 
trucks, to this car as to Tredgold. The lengthening of the body 
still preserves the equal weight borne by each wheel, and the 
weight borne by each span of rail. 

Also ; the ohjects of the construction of the Qumcy car are not 
left for inference, hut are proved and not denied to be, not only 
to distribute the weight, but also to swivel and run smoothly and 
evenly. 

Can it be while Wiuans says that the length of the body is not 
material, if supported at the two ends, as was the Quincy car, 
that we are to be deprived of using the Quincy trucks, under the 
short or loho platforms ? 
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THE ALLEN CAR, 



I now pass to the subject of the running gear of Horatio Allen, 
as applied by Iiim to hia steam carriage. 

We assert tbat this invention was prior in time to that of 
Winans. 

Supposing "Winans to have organized liie running parts of the 
Columbus as the Plaintiff claims, the earliest date to which their 
evidence carries the first sketch, which preceded their first-exper- 
iment is in February or March, 1831. And Mr. Elgar, being 
contradicted by all the other Plaintiff's witnesses, as well as by 
the Defendants', and swearihg now what he swore he did not know 
at the Troy case on this veiy point, March, 1831, is the first mo- 
ment at which the Plaintiff's " experiments " began. 

Horatio Allen's invention was matured in his mind, in 1830. 
'Had he stopped there this would bo of no avail, but in the fall 
and ivinter of 1830 he made complete working drawings, very lit- 
tie fike those that Winans says he made in the following March. 

We have produced the identical drawings and plan. 

The invention was pressed forward to a successful issue. The 
first machine was finished and put to use in the beginning of the 
year 1832, and so well was it liked that three others were afeo 
built and placed upon the road before the close of the year 1833. 

Allen's first machine would have been built before the Colum- 
bus, had it not taken so much longer to build a locomtive than an 
ordinary car. We do not find here any series of failed experi- 
ments for three or four years ; for the mvention was complete so 
far as relates to the running gear. 

To Horatio Allen belongs the honor of having made the first 
double truck running gear for locomotives in this country, which 
was not only perfect in respect to the arrangement and connection 
of the wheels, hut also in the application of pedestals to the 
springs, the same as aie now used on all cars and railroads ; a 
iact that may well cause his name to be remembered with honor in 
connection with the history of railroads in this country. 

If Winans failed in the Columbus, as the Plaintiff says, then 
Allen's invention was completed, while Winans was only makmg 
unsatisfactory experiments. 
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Mr. Keller argiiea that an invention is notiiing in tlie eye of 
the law unlal it is embodied in some form of machinery — it ia 
nothing while it is the eubject of mere experiment. And so 
Allen's invention was nothing until his invention was completed ; 
that did not occur until after July 4, 1831, and therefore Allen 
cannot he considered prior in ■time to the Columbus, which ia 
claimed as Winans's invention ! 

This is his argument to show the alleged priority of Winans. 

But in the next breath, it became necessary (in ordcrto avoid 
the stress of our argument that the invention was abandoned from 
July 3, 1831 to October 1, 1834,) to take a new ground. He 
then says that "Winans had made no complete invention in 1831, 
but was only trying unsucccasfu! experiments ! and that he did 
not complete and embody his invention until 1834 ! In thfe latter 
supposition, he was three years subsequent to Allen ! How unfair 
fo assume such inconsistent grounds of argument ! 

Not only did Allen put his invention into successful operation, 
while it is said that Winans ■was experimenting, but he also made 
a report on the subject of rimning gear — the first on the subject — 
in 1832 ; which was printed, published, and circulated, explaining 
fully the whole philosophy of its structure, and which Winans 
some years afterward plagiarized. 

I will now give your Honor a description of the model and 
dramngs of the Allen Steam Carriage. It is borne by two 
trucks ; each truck has four wheels in a rectangular rigid 
wheel franle, which preserves the parailehsm of the axes ; the 
points at which the wheels bear upon the rails are separated about 
equally to the width or gauge of the track, which distance is tlie 
moat beneficial In actual use. The truck frame is united to the 
ases of the wheels by means of springs and pedestals similar to 
those now in general use, which, while it gave ease of motion to 
the burthen carried, effectually prevented the axes from, at any 
time, losing their parallelism, by confining the motion allowed by 
these springs at all times to planes perpendicular to the track aad 
equi-distant from each other ; thus the wheeU were always kept 
square on the track. The four and hind wheels of the truck were 
of different diameters, but this fact is wholly immaterial. Each 
truck had a bolster running across the centre of the same, from 
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side to side, and this bolster was connected ivitli an upper bolster, 
on which the Bteam carriage rested, by means of a large swivelling 
pivot or king-bolt, operating also as a transom plate, and the tracks 
swivelling readily and freely to the curves and other inequalities 
of tbe road. There were also anti-friction side hearings upon 
each truck to keep the body of the steam carriage from rocking, 
and assist in supporting the same. The two trucks were placed 
80 near the ends of the steam carriage, that the ends of the truck 
frames projected beyond the body ; and this position was best cal- 
culated to sustain the weight of the body. A part of the body 
hung down between the two trucks. The body of the steam car- 
riage was long, so that it readily rested on two four-wheel trucks, 
allowing them to swivel to the curves without interfering with each 
other ; and the distance of the bearing bolsters was nearer to the 
ends of the body than the position now usually adopted in paasea- 
ger cars, is from the end of the body platform. The said steam ap- 
paratus may be taJten off, leaving the bolsters and all other parts 
as they were, and a platform or body for passengers substituted, 
without invention, and this carriage will then, as it did before, 
combine all the mechanical elements of the eight-wheel railroad 
passenger car, as ordinarily used, embodied in a manner exceed- 
ingly well adapted to pass smoothly, steadily and safely over the 
straight track ag well as the curves and irregularities of railroads. " 
Indeed, it contdns all the m<»t essential features of the running 
gear now in general use, and is far better calculated to attain the 
objects described in said Winana's specification, than the mode of 
arrangmcnt which is recommended in the patent itself. The 
whole of the objects or beneficial results set out in said Winans's 
patent, and much more, are attained in said Allen's Steam Car- 
riage. 

The witnesses who prove the Allen engine are — 

Horatio AUen, Defendants' No. 3, pp. 60-62, Q?>, 64, fol. 240 
to 254. 

Christian E. Detmold, Defendants' No. 3, pp. 56 to 60, fol. 
225, 227, 228, p, 58, fol. 232 to 239. 

To show that the running gear is identically the same in princi- 
ple and mode of operation, as that of the cars built by the De- 
fendants, we refer to the testimony of 
10 
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Charles B. Stuart, pages 91-2, fol. S64, 5, G. 

Wm. J. McAIpine, " 95 " 378, 9, 380. 

Vincent Blackburn, " 98 " 391, 2. 

Walter Mc^rce^n; • " 102 " 40T, 8, 9. 

Albert S.^.t'ams, " US " 463, 4, 5. 

James H.-.A^aerson, '* 119 " 476, 7. 

■ John E. Winslow, " 122 " 487, 8. 

John Cromhie, " 127, 8 " 508, 9, 10. 

H. W. Farley, " 131 " 521, 22, 23. 

Godfrey B. King, " 8 " 306, 7. 

WiUiam C. Young, " 151 " 604, 5, 6. 

What are the Plaintiff's criticisms on the running gear of the 
Allen carriage ? 

1st. That the running gear was applied to a locomotive, and 
not to a passenger car. My answers are, 

lat. Take ofF tho boiler, and you can substitute a platform for 
freight or passengers. 

2d. This change reraoves all 'machinery for locomotion, which 
is the only alleged impediment. 

3d. Such a change requires no 'invention. 

4th. Winans's running gear is as applicable to locomotives, as 
to freight and passenger cars. 

5th. Chan^g the use is no change of principle. 

6th. Cars are now made, called steam cars, having the loco- 
motive in Uie forward end of the car. 

The second criticism is — That the carriage is shorter than the 
length of 20 to 24 feet, recommended by Winans. 

Answer. This is a mere change of proportion, and the length 
of the body ia statedin the specification (fol. 20) to be immaterial. 

3tl. That the wheels are of different sizes. 

Answer. As I have already shown, this is immaterial. 

4th. The flues of the engine clogged, and the engine was given up. 

Answer. That the running gear was perfect, and was repeat-- 
ed on three other engines. There has been a great improvement 
made on engines, but not in the running gear ; and the running 
gear was on the same principle as that now in use in all parts of 
the country, 

5th. That the Defendants have failed to state in what manner 
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it -was connected to a train of 'ears. They tlien infer that such 
connection was fatal to the free swivelling of the hind track. 

Answer. Allen's Report shows that he was fully awai-e of the 
importance of sufficient freedom of swivelling. This is therefore 
an unjust inference. 

The same objection may be made to the Plaintiff's patent, for 
it does not describe or show how it was to be connected with the 
train ; though we have shown by reference to facts (Mors the 
patent, that it was to be drawn by the perch. ' 

6th. That the eight wheels were equi-distant, and the two 
tracks not separated far apart. 

Answer. They are the same distance apart from centre to 
centre in eaeh' truck, as those made by the Defendants ; and 
that the distance of the trucks depends wholly on the length of the 
body, which is a mere change of proportion. 

7th. That two of the wheels on each truck were used as driv- 
ing wheels. 

This is not material, unless this fact prevented the truck from 
swivelling sufficiently freely to enable it to conform to the curves. 
And the evidence is that the trucks did so swivel ; and experi- 
ment is better than theory. 

Moreover. Absolute freedom of swivelling is not requisite, 
otherwise the truck might tarn crosswise on the track. 

The use of the wheels as driving wheels, could make no differ- 
ence in the swiveUing, because the whole truck was free to yield 
to the guidance of the rails, and it would make no practical dif- 
ference whether the tractive power was communicated through 
the king-bolt, or directly communicated to the axles. 

8th. That the connection of the steam machinery with the 
running gear, is not shown on the model. 

Answer Ist. It was not necessary. 

2d, It is shown in the drawing. 

3d. It is stated in AUen'a affidavit, and explained to have 
been such as to allow of perfect freedom of trucks to swivel. 
This is an imfair objection. 

Thus we find hi Allen ali that is essential in the Plaintiff's cars, 
and ali he claims, except the spring (rwe/cs and the tvagon ioUters. 

1st. The two four-wheel trucks. 
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2d. Their an-aagement at or near the ends of the body. 

Sd. The wheels and flanges very close. 

4f]i. The trucks as far apart as conveniently niiiy be. 

5th. The truelrs free to swivel. 

6th. The purpose, viz., the disfcributioo of weight, and ease 
and safety of motion. 

The Plaintiff 's Counsel has said, that if these cars would suggest 
the idea of the eight-wheel car, Allen was just the man to make 
one ; and so we say he would have done, if such cars had boon 
wanted, for it required no invention to do so. 

Merely taking off the boiler, and putting on a long body, would 
remove every objection of the Plaintifi^. 

This would merely be applying Allen's invention to a new use, 
making only an obvious change. 

But the railroad companies were not in favor of eight-wheel 
cars at that time, nor for many years after Winans's patent was 
dated ; and therefore Allen had no occasion to apply hia inven- 
tion to that use. 

This carriage, then, (aa well as the Quincy car,) is conclude, 
taken in connection with the drawings and the reports, which 
states : 

1st. The objects to he attidned. 

2d. The mode of attaining them. 

3d. Their success. 

Who denies that the Allen carriage embodies all the principles 
of Winans's claim ? if he claims any thing beyond the above men- 
tioned peculiar devices. And if any — on what ground ? 

Nob one expert has denied it ; and no one but the Counsel 
asserts it. Can the Court hesitate in their decision ? 



THE BALTIMORE CARS. 

I now pass, with great brevity, to say a few words on the Bal- 
timore Timber, Tnissell, Wood and Platform cars. They were 
constructed as follows : — 

Two ordinary beai-ing carriages, or trucks, (such as were in 
e at that time on the Btiltimore and other roads,) hav- 
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ing n^il rLLtiiiffuUr wheel ftames, beann^, foui whtels eich, 
ind having tho flWj^c^ distint fiom six inches to tvio ket, were 
connected together by a long platform composed of stniij^ pieces 
of timbei , these string pieces weie bolted ou top of an upper 
bolster, so is to cunt.tjtiite a frame woik platform , the bolsters of 
tliii platfoim lested it eich end upon t«i coiiespondm^ under 
Maters, which last mentioned boIhtt,ia weie fastened upon the 
beanug cirnige A king bolt Oi centrt pm connected the upper 
and lowei bjlateis 'lo thit the trucks weie tree to sivi^el to the 
curres ot the road The bolsters were undei the ends of the plat- 
form, and the trucka were drawn by the perch. The wheels in 
ea«h truck were close together, in some of the trucks, and farther 
apart in others ; but in all cases the two trueks were placed as 
far apart from each other as the length of the long string-pieces 
would allow. So that this rude structure combined all the essen- 
tial elements of the common double truck eight-wheel swivelling 
oar. When used for carrying cord-wood, upright standards were 
added to the platform, in order to keep tbe wood in place- 
When horses and carriages were to he transported, cars were 
built with long trussells instead of a mere platform. 

It is proved beyond a doubt, 

1st. That the " Timber cars" were running on iho Baltimore 
and Ohio Railroad in May, 1830. 

2d. That the " Wood cars " were running in November, 1830. 

3d. That the " Truasell cars" were running m Decombor, 1830, 
being at least six months before the Columbus was finished, and 
four months before she was begun, and before the plan was pro-' 
duced by Winans. We have shown, conclusively, that Mr. Elgar 
was mistaken in his date^, and that his evidence has been over- 
thrown by all the other testimony in the case, on the part of the 
Plaintiff as well as the Defendants. 

And'I take pleasure in saying, that I do not believe that any 
one of the witnesses, whose testimony is used on either side, in- 
tended to make false statements ; but that any witness may have 
innocently made mistakes of facts and dates, is most obvious. 

The witnesses for ^e Plaintiff, who in any wise conflict with 
1 these cars, are the following, viz. : — 
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1. John Elgar. 

2. William WoodvUie. 

3. Micha«l M. Glenn. 

4. Oliver CromwieU. 

5. Thomas Walmsley. 

6. Henry B. Reynolds. 

7. Jolin P. Mittan. 

8. B. n. Latrohe. 

Those who mnst know, and who do not dispute the facts as we 
state them, as to the " Truasell car," are : — 

1. Philip E. Thomas, President of Baltimore and Ohio Rail- 
I'oad Company. 

2. Gfeorgc Brown, Treasurer. 

3. Lloyd Claridge, Carriage painter. 

4. John Ferry, in the TraDSportation Department. 

5. Thomas Davis, Conductor, 

6. John P. Mittan, Carpenter. 

Your Honor will see that pretty nearly half the witnesses con- 
nected with the Baltimore and Ohio Bailroad do not deny tlie 
fact which we assert, viz. : that these Wood and Trusaell cars ex- 
isted at the time when we state they were on the road. And 
if you will notice the extraordinary enterprise in procuring, 
and the adroitness in framing the affidavits on the part of the 
Plaintiff, such a fact would not have been overlooked ; it would 
have been positively denied unless it were true. 

This argument ia strong. Four only out of the eight witneeses 
produced by the Plaintiff, swear positively that these cars, did not 
exist, 

John Elgar states his belief ; — William Woodvillc is positive ; — 
Michael M. Glenn rather dodges the question as to the " Wood 
cars," and contradicts himself as to the " Trussell ears ;" — Oliver 
Cromwell " verily hehevcs ;" — Henry R. Reynolds is positive ; — 
Thomas Walmsley has an impression, but is not positive whether 
the Wood cars were used before 1830 or not. 

But all the witnesses throughout the case, and the counsel on 
the other side, have adimtted the preexistenee of the Timber cars. 
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Kow it Will be uii* of the pluiaante&t duties of \our Honor to 
reconcilp the te'^tiraony on both sides This can cisily bo lone. 

The counael on the othei side £y^rait tbit double truuk Timber 
CITS e-^ibtLd befoie the Polumbu", though they say that they 
Tteie not fastened together, so as to constitute -m oiganized ma- 
chme Our witnesses say that the machines weie organized at 
thit time Nothing furthei wia net-essary than to drive four 
spiLeM mto the string pieces, and that would be al! that was 
to he done, m ordei to complete their orgamzition And the 
only (juestion on which the dispute arises, is, that whether those 
spikes weie druen so that the Timbei oirs haA their stimg pieces 
fastened to the bolsters, so as to make a platfoim , or whether 
they weie left to slip about upon the holsters, is chince or acci- 
dent might requiie 

Now IS the load of tinbei upon the&e atimgeis anl bolsters, 
would, by its own >\eight, keep the mass fiora shppin^ oi sway- 
mg on the bolsters no one, except his attention weie particu- 
lail> called to it, -would notice whether the tuo string pieces 
were bolted to the bolsters oi not. And when a change was made 
from the first rude manner of iayhig the timber across the two bol- 
sters of the two truclta, to the more convenient mode of fastening the 
outside stringers to the bolster, is it not posable that some of the 
witnesses might not have noticed so slight a change, and espe- 
cially as it is certain that their attention was not drawn to it ? 

It is another fact, which all admit, that the double truck 
"Wood and Trussell cars" existed at some time. The difTer- 
ence between the witnesses is only a (luestion of date. And I will 
call your Honor's attention to the fact, that one of the Plaintiff's 
witnesses, upon whom they rely, states that he thinks he saw them 
in 1832. If some_^of Plaintiff's witnesses did not see them until 
1835, and others saw them in 1832, then it follows that the ears 
were in existence in 1832 ; and if they were in cnstence three 
years before they were seen by these persons, it is quite likely 
that they may have been there five years without tlieir knowing 
it. This, we say, was the fact. 

The Plaintiff's witnesses were not the persons who made the cars, 
while the Defendants' witnesses originally made and subsequently 
repaired them. A number of the witnesses for the Defendajj*" 
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d I left that part of the country ; these cars 
d Ij uso, long before the date at which the 
J that they made their first appearance on 
th d th t th 10 poaaihility of a mistake about the fact. 

Th wh y th t th y lid not see them, we presume, did not 
n t th m U 1 the cars were there, else they could not 

ha b ! y m y others. 

S f tl PI t ff witnosaes admit what we say, in part. - 

May, the PlaJntaff's witness, p. 124, fol. 542, says that he 
thinks he saw them in 1832. 

If so, all the Plaintiff's other witnesses are wrong. If one of 
them did see them in 1832, then they were there, and all the 
evidence of those who did not see them goes for nothing. 

The witnesses on the part of the Defendants, who fix the time 
when these cars were built and put in use, are ; — 



1. 


Jacob Rupp. 


2. 


Leonard Forest. 


3. 


John Rupp. 


4. 


Conduce Gatch. 


6. 


Edward Gallingham. 


6. 


WiOiam E. Butter. 


7. 


John H. MoClam. 


8. 


Edward May. 


9. 


Henry Shulta. 


0. 


John M. Eichelbergher. 


.1. 


James E. Dorscy. 



"VVlien eleven men swear that they actually saw these cars in 
existence, at a certain lame, will the Court say that the testimony 
of six negative witnesses shall outweigh them on a point of date ? 

The existence of the " Trusaell cars," as early as 1830, is 
proved by documentary evidence, in the pay-roll of December, 
1830, maxie by Conduce Gatch, which also mentions that they 
were made in that month, for the transportation of horses and 



Additional proof is found by reference to the Baltimore Ga- 
zette of Dec. 17th, 1830, and the Baltimore American of Dec. 
18th, 1830, which mention the fact that the wife of Ex-President 
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Adams was at that time transported on the railroad, and tliat her 
horses and carriage were placed in a Trussell ear-, attached to 
the traJn ; and the Baltimore Gaaette of Jan. 19th, 1831, De- 
fendanta' No. 3, p. 46, mentions the Wood cars. 

It is, therefore, indisputably proved that these double truck 
eight^whcel cars existed and were in public use on the Baltimore 
and Ohio Road prior to the Columbus, 

Next in order came the " Columbus," and we hold that it is 
indisputably ^proved that the person who planned the running 
gear of the Columbus, and ita connection with the body,r—being 
in fact nothing new, — was Conduce G-atch, and not Ross Winans. 

Who arranged the " EUNNlNfi obak " of the Columbus ? 

We admit, that the size and shape of the bodt/, although merely 
copied from Smith's model, which was placed in the office of 
the Baltimore and Ohio Railroad Company as early as 1830, 
■was then first introduced on to the Baltimore and Ohio road ; and 
that this car body, by its unusual length, being twice as long as 
the four-wheel cars for passengers, would attract attention, even 
though the new body was in faet placed on h platform constructed 
jn the old way, with the old running gear. 

The testimony on the subject, as to who made tlio Columbus, is 
conflicting, if you do not discriminate between the making of the 
car as a wJiole and the mere arrangement of the running gear ; 
but it will not be difficult to settle the question, who arranged the 
latter. 

The Plaintiff attempts to show that Winans. was the person who 
firat planned the running parts of the Columbus, and to show this, 
he relies on a certain working drawing, from which he mys the car 
■was actually built. 

He finds a nujiber of witnesses who say, that he "produced" 
this drawmg. 

No man swears that Winans made it, and what is a little singu- 
lar, Winans hhnself does not state in any part of his own affidavit 
that he made it or directed it to be made. 

The nest question is,, whether that drawing thus produced, con- 
tained, at any time before the car was actually built, the running 
gear? 

On this, the weight of the testimony is decidedly with the De- 
fendants. 
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Suspicion is thrown upon the drawing itself, wliicli has been 
produced. 

Isfc. It is smoked to" give it the appeiiTJiue of age 

2d. It does not lool; hke i diawm^ thit hid heeii \ioikedfrom 
in a shop. And if yonr Honor ■wJl compare it Tuth the Allen 
drawing, which is in reality a woikmg drawing, the difference will 
be striking. 

3d. It has been altered in many imp jitant pitticilais, from its 
original state. 

Any tampering with a di awing destioj^ itg foit^e ia evidence, 
except as against the party piuducing it 

4th. Tte ear Columbus is aotuilly built, did not coiiespond 
with the drawing in about seventeen piitiouliii hut I shall not 
occupy the time of the Coutt b} dwelling on ono of them, they 
have already been pointed out hy my colleague 

5th. The positive teshm ny of those ulio MADE tJic i unning 
gear is, that there was no running geat on the j Ian 

6th. The usolesaness of making a diawmg of the lunning 
gear when there was no altentnn to be mide from the ordinary 
running gear, that had'been piovio isly used on the Timber, Wood 
aiad Trussell ears. 

7th. As to the dimensions alleged ty have been taken by Con- 
duce Gateh from the plan, it wis neoeasarj to measure the body, 
in order to ascertain the position of the Ling bolt and thereby, as- 
certain the length of the^sich smtahle to the ca.i No one says, 
that he took tbe shghtest idmeasurmont oi the running gear, or 
any part of it. 

Therefore if Winans mide the di iwm^, it did not hhow the 
running gear, but only the body 

As to the directions to woikmen said to have been ^iven hy Wi- 
nans, the Plaintiff's witnesses state, that he gave some directions, 
but they do not mention one word that he said. 

On the other hand, the Defendants' witnesses swear 'that all the 
iJirections he gave related to other subjects, and were subse- 
quent to the building of the Columbus. 

The Columbus was built at the Mount Clare shop, and the di- 
rections were given at the Charles Street shop, and at George 
Gillingham's shop, where Wlnans's patent friction wheels 'itevk 
made. 
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The mci-Q vague reputation relied on by the Plaintiff's counsel, 
that Winans was the inventor, and was talked of by some individ- 
uals as the inventor, is the most flimsy species of tesfjmony. 

The reputation among the ■ maters of the trucks, and many 
\0tiier8, was wholly in fayor of G-atch, as the inventor of the ar- 
rangement of the running parts. 

Winans might have styled himself the inventor of the car, and 
he might have been called so by others, but though be only put a dif- 
ferent body, on the common running gear, yet it might have been 
called " Winans's oar," in that sense of the word. 

Many no doubt thought that the car, as a whole, was now, al- 
though there was nothing new in it in reality, except the body ; and 
although the connection of the wheels with each other on trucks, 
and the connection of the trucks with the body, was the same as 
in the preceding Wood and Timber cars ; yet, applying the old 
arrangement to a new and large body, and to the new use of 
transporting passengers, nothing would be more natural than to 
call it the Winans's car ; and to name Winans as the inventor of 
it, and that reputation is in no degree inconsistent with the testi- 
mony of the Defendants' witnesses, which is, that so far as relates 
to the arrangement of the inning parts,- Conduce Gatch first 
invented that arrangement and applied it to the cars which pre- 
ceded the Columbus ; and aftervi-ards, when the Columbus was 
built, applied the same arrangement to it. 

If that suggestion shall enable the Court to reconcile a mass of 
testimony which would otherwise be conflicting, I shall fool myself 
rewarded for the time I have spent in explaining it. 

Now, has your Honor, in the course of your judicial experience, 
■tried a angle case in which the Plaintifl' has Ifwd claim to an in- 
vention, of any description, without proving a solitary fact con- 
nected with its early history beyond this ; that he had in his pos- 
session at a oartain period a certain drawing ; and such an one as 
I have demonstrated this to have been 'i 

As it is therefore not proved that Wmans actually made any 
drawing from which the Columbus was built, upon what evidence 
does the Plaintiff rely to show that allegation ? 

Certain witnesses are produced, who attribute the invention, as 
a matter of rumor, to the Plaintiff, and who also say, that they 
never heard of any one else claiming it. 
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Not one witness proves a fact, except frora mere hearsay, to 
show that Wmans invented or devised any thing. 

Not one siveara to a single specific direction given by Winans 
to any person about the running gear: 

Not a man who worked on the mnning gear ever heard any 
direction ^ven by Winana on the subject. 

The Counsel rely on mere hearsay of gentlemen i office and 
not on the hearsay of the men who worked on the t eks 

It would have been easy for Winans to have ma f t el tl 
hearsay, by conversation with hia friends. 

These gentlemen might have been easily dece ved ab t the 
eight-wheel cars, owmg to the fact that Winans h d gotten p 
numerous four-wheel cara, known as Winans's cars 

By comparing the petition and opportunity fo 1 owledge of 
these two classes, the Court cannot hesitate to 'say tl at tl \ e 
sumption would be, that those actually engaged ii tl e an ifac 
ture of the Columbus, would best know who devise 1 the j Ian of 
the different parts, and who gave them directions about tl e wo k 

The preponderance of evidence, therefore, is decidedly with the 
Defendants. 

Among other corroborating circumstances, I may mention that 
all new improvements were specially noticed, and credit given to 
the supposed inventor, in the " American Bailroad Journal." 

The Columbus is not noticed aa a new invention. The eight- 
wheel car was occasionally mentioned, though not in connection 
with Ross Winans as the inventor. 

The Engineer's reports to Mr. Thomas, the President of the 
Baltimore and Ohio REuIroad, never mentions Winans as the in- 
ventor. 

The President's report, In October 6th, is the first publication 
that mentions the thing in connection with Wiuans's name. 

The peculiar circumstances under which that report was made, 
show the mention of his name to have been a matter of arrange- 
ment between Mr. Thomas and Mr. Winans ; Mr. Thomas pro- 
fessing to recapitulate facts stated in the reports made by the 
Engineer and others to him, and referring to those reports as the 
foundation on which his statements rest, is not Justified in any 
such statement by the reports of Knight and Gillingham, to which 
Jie specially referred. 
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Knight was tlie snperintendeEt of the road, and Gillingham was 
the master of machinery, and therefore it ia strange that they 
should not have noticed, in their reports, so important a fact as 
the invention of a large passenger car, upon a new principle, if 
such an invention had been supposed by them to have, been made 
by Winana. 

Hoss "Winans himself has not stated in his affidavit, that he did 
devise or have any thing to do with the running gear of the Co- 
lumbus. 

And it seems to me most extraordinary, if he did invent it, that 
he should rely 'upon mere hearsay to prove the fact, and upon a 
drawing which has been tampered with ; and that he should not 
even have asserted the fact upon his omn oath, while he has sta,t«d 
many other things in his affidavit, which are of far leas importance 
than this would be, if true. 

Now the burden of proof is upon the Plaintiff, to show that he 
did invent the Oolumhus, the alleged invention being so long ante- 
rior to his patent. And this is true, notwithstanding the patent 
ia itself prima facie evidence of the originality of the invention 



Has the Plaintiff sustamed this burden of proof? So far from 
it, we assert that the weight of the Defendants' testimony, which 
is positive, /ar exceeds that of the Plaintiff, which rests upon mere 



And it follows, that Winans, not being proved to have been the 
inventor of the running gear of the Columbus, his invention will 
take date, not in 1831, but in 1834 ; thus giving priority to many 
cars which were of a date subsequent to 1831. 



JERVIS'S ENGINE. 

I just aJiude, in passing, to the fact, that ui 1833, Jervis pro- 
duced his engine, a printed description of which is in the " Amer- 
ican Railroad Journal." 

I mention this in its chronological order, ipid refer to the fol- 
lowing n-itnesses": 

1st. John Edgar Thompson. 
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2d. Asa Whitnej. 
3d. David Mathews. 
[Mr. ^VMting here described the running gear" nf thp Jervis 
locomotive, which had one four-wheel swivelling truck under the 
forward end of the engine, and then proceeded :] 

And, Sir, there is nothing left to be done hut a duplication of 
trucks un<3er the same engine, to make the running gear like that 
of the Defendants. With that remark, I dismisa this machine. 



PAIRLAMB'S CAR. 

I now pass to the patent granted to Fairlamb, and refer to the 
testdmony of 

lat. Jonas P. Fairlamb. 
2d. Isaac Knight. 
3d. George Beach. 

And, if the Plaintiff did not invent the Columbus, and embody 
hia perfected invention therein, Fairlamb ■will precede Winans. 

In the drawings of Ffurlamb are clearly shown the peculiarities 
claimed in said. Winans's patent, excepting that the axles of the 
wheels are borne by a ri^d rectangidar wheel-frame, and not con- 
nected together by yielding springs. The close proximity of the 
flanges. of the wheels, in each truck, is there shown, the flanges 
being, represented as but a very few inches apart. The tracks 
are constructed in two wa-ys ; one allows the axes of the wheels a 
certain limited motion in the truck frame itself, with a view of 
allowing it to conform to sharp curves, as represented in Figure 1 
and 2, while the other truck in Figure 2 is constructed in the ordi- 
nary manner, allowing no play to the axes ,; each of these trucks 
swivel undor the body by means of large transom plates, ajid are 
.placed near the ends of the body of the car. Fairlamb's drawings 
embrace all of Winans's arrangement. One of the trucks in 
Figure 2 allows the axles to play, and the other truck is the rigid 
wheel-frame holding the axles parallel, as is the case in the cars 
in general use. So far, therefore, as regards the near coupling 
of the wheels in each truck, and the remoteness of the trucks fi-om 
each other, it is idenficaUy the same as Mr. Winans's. 
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A mechanic of ordinary skill in car building, having laid Fair- 
lanab's drawings before him, and ai^opting the truck in Figure 2, 
which holds the axes parallel, or in other words omitting the appa^ 
ratus which permils the ases to vibrate, and cohstructmg both 
tracks alike with parallel axles, would have nothing to do but copy 
the drawings in order to conatrnet an eight-wheel car, such as ig 
in common use, excepting that the wheels in each truck would be 
closer together than those in general use, thereby more resembling 
the arrangement claimed by said Winana. 

Thus the drawings show completely and distinctly a double 
truck railroad car, (unfortunately) so like that described by Wi- 
nana in his patent, as to be of httlc uac at tlie prcHcnt time. 

The draining is substantially a copy of the same that was attach- 
ed to the original patent, although both had been, restored. See 
Fairlamb's affidavit. 

If Pairlamb had arrived in 1832, aa he states, to thia an-ange- 
ment of the wheels and tracks which Winaiia particularly describes 
and recommends iu 1834, he had only arrived at an erroneous 
conclusion, and one useless in practice. 

We do not say that this patent was prior to the Columbus, but 
that, if Winana hab failed to sustain the burden of proof, to show 
that he invented the Columbus, then Fairlamb is prior to Winans, 
&e date of the patent being January 19, 1833. 

Next came the " Winchester," which was put on the road in 
March, 1834. 

THE VICTORY CAR. 

Then came the " Victory," of Philadelphia. The plans of this 
car were completed in June, 1834, and she was commenced in 
Aaguat, 1834 ; so that long before his patent, Winana had an 
opportunity to see every thing that was contained in the car. 

The Victory was completed on the 3d of July, 1835 ; she was 
thirty-five feet long, and was then put in' use, and she was the 
predecessor of the Washington cars. 

But the builders fell into the mistake of putting the wheek too 
close together, perhaps copying the mistaken philosophy of Fair- 
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lamb or somebody else. They had to alter the trucks by spread- 
ing the wheels farther apart. See breach's affidavit, p. 5, No. 4, 

The witnesses as to the " Victory," are, 

Ist. Laban B. Proctor, Defendants' No. 3, p. 7. 

2d. John Murphy, " 

3d. William Pettit, " " 12. 

4th. Joseph L. Kite, " 

5th. Harmon Terkes, " 

6th. Jacob C. Oarncross, " 

Next to the Victory, (which dreiv by the body,) came 



THE WASHINGTON CAHS. 

These cars were not begun till November, 1834, more than' a 
month after the patent was issued, and they were not, at first, 
planned to draw by the body, but were intended to be drawn by 
the perch, like the others which had preceded them ; and this 
alteration was suggested by Rupp, after builduig the freight cars. 
See testimony of Rupp and others. 

I will now mention the order in whicli these cars succeeded 
each other. 

1812. The Chapman car. 
1825. The Tredgold ear. 
1825. The " eight-wheel steam carriage. 

1829. The Quincy car. 

1830. The Ealtunore timber cars. 
1830. The Baltimore wood cars, 
1830. The Baltimore trubsell tars. 

1830. The Allen car or carriage. 

1831. The Killeyney-Kill and Dalkey car. 

1831.- The Columbus, and great numbers of wood, and horse 
and carriage cars. 

1833. The' John B. Jervis truck engine. 

1834. The Fairlamb Patent. 

183^-4, The Dromedary, the "Wmchester, and the Comet. 
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Jiiue, 1834. Drawings made of the Victory in Pliiladelpliia. 

Aug. 1834. The model of the Victory was made, and the car 
commenced. 

Oct. l8t, 1834. Winans'a Patent. 

July 3d, 1835. The car Victory completed, and in nse, being 
the predeceasor of the "ffashiogton cars. 

1835. Rupp's 110 Freight cars. 

1835. The Washiiigton cars.' 

1835, The Alleghany, and numbers of cars at PhiladeJphia. 

Such is a description of tlie various .inventions which preceded 
the Columbua, and also of those which preceded the Phiintiff'e 
patent, and such are our answers to the criticisms made upon 
their structure. 



STATE OF THE ART. 

It will now be my purpose to give a brief summary of the state 
of the art of building eightr-wheel cars up to March, 1831 ; and 
before the Columbus was begun, the following pai'ts :and combi- 
nations were Icnown and in pubhc use. 

Ist. The ear body, at least twice aa long as the common four- 
wheel car, as were the Trusseli and Wood cars, &e., and tlie 
freight cars on the Killeyney-Kill and Dalkey Rtulroad. Indeed, 
using two trucks required the body to be about twice as long as a 
single truck. 

2d. The apparatus for allowing the trucks to swivel under the 
body, eonasting of the king-bolt and transom plate, &c. 

3d. The two trucks, one under each end of tlie body or plat- 
frim 

4th The wheels m each truck, put within six mche of each 
othei, while othLrs h'wl the lenring pomts epi-distant with bho 
gauge ot tho lails aid it all intermediate distinct See Mc 
Mechen p 41 Defendint'* No 3 

0th The tru(.ks pliced it the ends of the body is in the 
Qumcy c^ ml neir it i3 m the Tins ell lud othei cii 

t)th Wheels of diffeient sizes, luge oi sniill, — ^jmc i evolv- 
ing on the axes and some with the axes. 
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Ttli. Springs applied, in various ways, to eight and four-whee! 
carriages ; not, however, hke Winans's ; but like those now in 
use, as the Allen carriage, and in the common four-wheel tmcks 
mentioned in the patent. 

India rubber was applied by Conduce Gatch under the bolster in 
tiie summer of 1831, which was suggested when the Columbus 
first went out. Tredgold also mentions thom, and other works 
shown to the Court. 

8th. The rigid rectangular wheel frame was also in common 
use, though not adopted by Winans. 

9th. Side bearings were also used, though not adopted by 
Winans, also the trucks and the draft by the middle of the ends 
of the body. 

' loth. Thus, so far as relates to the arrangement of the wheels, 
as to distance from each other, and as to the remoteness of 
trucks from each other, no change had to be made from what was 
well known, even in building the Columbus. 

The only change, as before stated, was in lat. The springs ; 
2d. The wagon bolster. 

11th. ]Jothing was left to be added, even to the philosophy of 
the subject, and no new principle to be illustrated after Allen's 
Report in 1831 and Jervis's Report in 1833. 

Winans's specification was a mere re-hash of Jervis and Allen, 

i2th. Even the long body had been extended far longer than 
Winans describes. The Victory, begun in September, 1834, was 
thirty-five feet long, which was three times as long as the four- 
wheel cars. 

Here we have all fiie principles of the eight-wheel car, with 
a great variety of modijieatiom, embraeinff all that ifie Plaintiff 
claims, except the spring trucks and wagon bolbtbrs. 

The Plaintiff attempts to show that at the time the Columbus 
was introduced, a new era had ansen in the history of railroads ; 
that greatly increased rate9 of speed were required, and that, 
therefore, some new arrangement of the wheels became necessary, 
fa) meet the emergency. 

This is not true ; but the fact is, that the new era consisted in 
the improvement of the locomotive. 

1st. In traction by frielaon. 
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2d. By tm-ning the waste steam up the funnel. 

The running gear, then already made, was as well adapted to 
running fast as slow. 

The great step from the four-wheel car to the double swivelling 
tmcks, had already been taken before Winans's appeared, by 
Chapman, Ttedgold, Allen, by Bryant, at Quincy, and by the 
Wood andTruaaell cars, at Baltimore. 

There was nothing left to do, except to make such a change in 
the proportions of parts, as experience should determine. 

The eight-wheel car, as known and described and used before 
1830, was adapted to any size, any length, am/ distance of wheels, 
any curves and any megv<dities. 

The demands caused by increased business and speed required 
greater and increasing departure from what Winans describes as 



PROGRESS OF INVENTION. 

Every invention may be said to have its oum history. I had 
intended to attempt to develop the progress of improvement in 
the eight^wheel car ; but time will not allow me to go into details. 

The Wood, Trassell, Quiacy, Allen and other cars had been 
the legitimate product of the necessities of railroads (having sharp 
curvatures) in the earliest periods of their existence. 

It is most probable that inventions resulting from the aotual 
add practical necessities of the case, should be made hy those 
who are earliest concerned in building the roads and in consti-uct^ 
ing the machinery necessary to operate them. As my able col- 
league has well said, in 1828, or thereabouts, Eoss Winana was a 
common mechanic, having nothing to do whatever ivith the 
subject of railroads. Conduce Gatch was a regular practical 
miUwright and machinist, devoted t« that branch of business 
which has educated such men as Oliver Evans, and others of the 
most distinguished machinists and mechanics and inventors of the 
day. Mr. Gatch was a shrewd and close observer, a fine mechanic, 
a practical man, greatly relied upon and respected. He is at- 
tacked because he claims same inventions f The evidence shows 
how his mind was at work. 
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Any man would observe, in shoving a railway teuek around a 
curve, or in seeing a liorae draw it, that coupling the axles of the 
wheels within a few feet of each other woiild make the track run 
easier. This was a common, well-known fact. For that reaeou 
the wheels were placed near together on the four-wheel ears, 
and the four-wheel car was in fact so consti-ncted aa readily to 
pass all the curvatures naA. inequalities of the road. Then it be- 
came necessary, in the construction of the roads, to transport long 
timbers, and as they could not be placed, without danger, upon a 
single truck, they were borne by two bearing carriages ; and as it 
was perceived that in turning curves the bearing carriages 
would swivel under the. timbers, therefore, it was necessary to 
put on a swivelling bolster, which was a common device, to enable 
the trucks to swire! without displacing iJie bad. 

Then it became necessary to caiTy long loads of cord wood and 
other long freight, like carriages and horses, which coiiM not be 
contmed in the length' of a four-wheel car. 

In order to do this, they constructed a bearing carriage, fasfr- 
ening the Urnhers to the holsters, so as to make an organized rigid 
bearing platform. They also made a Trussell body, resting at its 
ends upon the two trucks, to carry carriages and hoi-ses all har- 
nessed together, like that of the wife of Ex-Pr,esident Adams, on 
December ITth, 1830. 

This running gear embodied a nearness of the wheels in each 
truck, and a remote coupling of the two trucks, fully equal to that 
which is used at the present day ; and moreover, if the ordmary 
truclis in use at that time were the ones put under the Trussell 
cars and the Wood cars, those cars would come under the precise 
terms of Winans'a patent, where he states that the ordinary bear- 
ing carriage may be used, unless indeed i \aii^tion of some six or 
seven inches between the axes in each bearing carnage is sup- 
posed to introduce an entirely new meohijucal or^'mization ind 
mode of operation in the truck 

In feiCt, the centres of the ases m the fittitious drT.\mg innexed 
to his patent, show the distance between tho axes to be about 
three feet, while the patent itself admits that the ordinary bearing 
carriages, or some of tliem, had their axes only three and a half 
feet apart. In reality however, the evidence shows that the dis- 
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tance between the axes of the bearing carriages had been much 
nearer than three and a half feet. 

Indeed, no single advancement in the development of the rail- 
road machinery is attributable to Winans, though eager to grasp 
Eit every patent of every trifling, supposed improvement. 

Not a single one of the pretended improvements of Kosa 'Wi- 
nans before the <iate of his patent of October 1, 1834, which were 
ushered into the world with such pomp and parade, is in use, at 
the present time. 

The pretence that Wmans made the first suggestion, as to the ap- 
plication of SPBINQS to trucks, is ABSUBD as well as untrue. Such 
springs were in common use. They were described in all the 
books ; and the pedestal springs now used were actually IS use on 
Allen's locomotive before Winans ever spoke of them to any one. 

Even the present form of the oar body (change &om the old 
coach body to the Square now used) was first made and mod- 
elled by Joseph Smith of Philadelphia in 1828 or 1830 : 

(See affid. of Jacob Siibyach, p. 39, No. 3, etc.) 
which pattern Plaintifi' borrowed in 1837 or 8, to MAiiE a DRAW- 
ING of. 

The MODEL of Smith's car was made in Baltimore, Plaintiff's 
residence, and it was left hy Smith at the office of the Baltimore 
and Ohio Ilailroad Company the same year, and undoubtedly 
was seen by Winans before he began t« think about tiie Columhas, 

Even his pretended improvement in the construction of the 
Washington cars, which have been alleged to be a sort of pat- 
tern for those which have foOowed, was already invented ; and 
the cars were under way and first put in use at Philadelphia be- 
fore the Washington cars were built. And the plan of the Philar 
delphia car ia undoubtedly the progenitor" of the plan of the 
Washington cars. 

Therefore we cannot trace the hand of Ross Winans, in truth, to 
any ono of these improvements. The fact that Winans was an 
assistant to a civil engineer, even if it were inferred from that fact 
that it was his duty to invent or suggest improvements, has no ten- 
dency to show that he did make any substantial and valuable in- 
vention. And while he made certain supposed improvements like 
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the iHction-wlieel, which though extravagantly praised, turned out 
worthless. The country is under no ohhgadon to this gentleman. 

The only way that Winans ia known to the country is, that he 
and GillinghEim purchased the patent of Phineas Davis, for I3ie 
chilled wheels, with a wrought iron ring in them, after Pliineas 
Davia, inl834,waa accidentally killed bya locomotive on the Bal- 
timore and Ohio Railroad ; and by the notorious failure of his 
Crab engines in Massachusetts. 

The only instance in which the Winans car has been tried, was 
with SADDLES to the springs, and even then it was condemned as 

WORTHLESa. 

See affid, Jacob Shryach, p. 40, No. 3, and others. 

Indeed so far from the present eight-wheel cars being indebted 
to Winans, they have hiany improvemsnta not thought of in Wi- 
nans's time ; and a different construction and arrangement, and 
numerous improvements or inventions, not described in Mr. Wi- 
nans's specification. 

They have rigid square-sided wheel frames, pendulum or swmg- 
ing bolsters ; they have male and female transom plates for the 
trucks to swivel upon ; have pedestals and springs to aUow the 
axles to move vertically and still keep them parallel with each 
other, and the wheels square on the track. 

Some of the ears have India rubber springs, 

Patent lubricating boxes, 

Patent soft metal bearings, 

Safety beams in the truck frame, to hold it up if an axle breaks. 

Improved brakes. 

Changing backs to the seats, 

Ventilators, 

Draw spring couplings, 

Patent car wheels, 

And car bodies more than double or threefold the length of 
the body mentioned in Winans's patent, and about five times the 
length of the ordinary four-wheel car. 

And no single improvement used at the present day owes its 
ori^n to the invention of Mr, Winans. 
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NO NEW PRINCIPLE 



The validity of Winans's patent depends upon hia having 
discovered and embodied, and clearly claimed, some new law or 
principle of mechamcg, aa applied to the running gear, or else to 
mmbpeGuliarity of eomtnuAion or arrangement not loiown before, 
and which is clearly distinguishable from what was known. 

1st. Haa he discovered any new principle or law of inechan- 
ies and embodied it in some form ? 

He has not ; and this is evident from various considerations. 

1st. The patent itself, which displays the philosophy of his in- 
vention, does not set forth any new principle, such as would have 
been claimed by the first inventor of a double truck swivelling car, 
For doubtless such a car does embrace and embody mechanical 
principles of action and construction and operation, talcing the car 
as a whole, which are not embodied in a,four-w7ieel car. 

On the contrary, the patent admits the pre-exiatence of all the 
parts of the car, and of the same general arrangement of parts ; 
but claims a peculiar arrangement of the wheels with each other, 
and a particular connection of the truck with the body. 

2d. Many double truck swivelling eight-wheel cars having 
previously existed, which would answer, although perhaps less pei- 
fectly, the same purposes claimed to be answered by Winans's ; 
every office that the said Winans'a track can be claimed by his 
counsel to perform, may be shown to have been pei'formed by the 
trucks that preceded him. 

To wit — the swivelling of the two trucks to the curvea under 
one body, and the near and distant coupling of the wheels 
necessary to sustain the body, and to' develop the swivelling prin- 
ciple with steadiness and ease of motion, to allow of a high speed. 

These were in the Timber cars, the Wood cars, the Trussell 
cars, the Quincy cars, the Allen Steam, Carriage and in the Co- 
lumbus, in use in the United States, and are in the descriptions 
of Chapman and of Tredgold. 

So iar as aijy peculiar mechaniea] principle can be alleged to 
have been developed or embodied in Winans's car, those prin- 
ciples were not only already in use, but the rationale was already 
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alao made Imoivn to the world in the piiMi cations of Allen and 
Jervia, Chapman and Tredgold ; so that for this reason, also, it 
cannot he pretended that Winans had discovered or made to the 
world in his specification any new principle or theory of mechani- 
cal philosophy, or had shown the apphcation of any old or well- 
known principles in a new way. The fact that he is not ahle to 
make arty clear and definitive distinction between what he claima 
as his, and what he admits is as old, is itfulf evidence that there 
is nothing new m principle. 

There is no language in his patent calculated to indicate the 
discovery or application of any thing new in principle ; it all re- 
lates to mere alteration of proportions and arrangement, for the 
purpose of bettering a result already, to a consideiable extent, al- 
lowed to have been attained in prior structiu'cs. 

And although Winane's theory of malting the axes of the 
wheels coincide as nearly as possible with the radii of the cmres, 
was merely stating on paper what had been before reduced to 
practice, yet he may well have the credit of producing that 
theory, which is not itself the discovery of any mechanical prin- 
ciple, but is only an erroneous idea and mistaken apphcation of 
fJie old and established piinciple of the swivelling ti-ucks. 

Suppose, for argument's sake, that Plaintiff had been the 
fil'St to DISCOVER AND EMBODY the " SWIVELLING PEIHCIPLB," 
PERHAPS he might have covered all similar pkactical modes of 
embodying the same principle. 

Eut there is no pretence that Plaintiff first discovered this 

VITAL AND ESSENTIAL principle of the LONG-BODIED CAR. 

The IDEA or principle that Plaintiff's coimsel allege he dis- 
covered is, that in bight-wheel -cars the trucks should be allowed 
to swivel absoldtbly freely, by drawing by the body. 

Nofr this is not a principle that Plaintiff discovers ; it is not 
a nefW idea ; but is a mere mode of using an old invenUon of ike 
swivdling truck in one way instead of another, for the same 
PTJBPOSE. 

It is no more the subject of a patent than it vfould be to draw 
a WAGON by the body instead of the shafts. 

As Judge Nelson said in Wilbur vs. Beeeher, p. 14, — " A per- 
son operating a combination already discovered, may, by ejfpe- 
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rienee in its pi-a-otical use, see where it can be altered, and may 
call in a mechamc and liave an Eilteration made whicli may im- 
prove the machine. This is a necessary conaequeace of the prac- 
tical use of a machine by a man of ordinary skill and judgment, 
but there ia no novelty or invention in such alterations." 

As to the alleged new idea that the trucica would swivel more 
freely when the draft was through the body, this is no new idea, 
as I have shown it had long before been embodied in varioos 
Fom AND BIGHT-WHEEL CARRIAGES, and the whole philosophy of 
the subject explained, published and printed long before 1834. 
And THAT such claim ean form no part of Plaintiff's patent. 

Suppose that Plaintiff had been the first to discover a theo- 
retical idea that the trucks must be allowed to swivel with absolute 
freedom, and suppose that he had built a car accordingly and had 
put it into siiccessful operation and then taken out the patent in 
the TERMS of ^Vinans's patent, he could not, even then, prevail 

IN THIS CASE. 

1st. Because he haa not described or set forth in any part of 
his specification any such idea or peincii'LB. 

2d. He HAS NOT claimed such an idea or principle in any 
form or shape, but has only claimed a peculiar mode of arrang- 
ing the wheels and tJie sivivelling oormeetion. 

He has not stated or claimed as any part of his invention, or 
as any part of his principle, the made of traction. 

3d. Hk uas stated one mode of traction, (substitution of ordi- 
nary perch bearing, carriages,) which is absolutely inconsistent 
with any such alleged idea or prindple. 

4th. If Plaintiff were the real inventor of such ■nsw idea, HIS 
PATENT should be for a combination of the pai'ts essential to the 
embodiment and practical development and use of that idea. 

Patents for impeovembnts on machinery must describe the 
parts or combinations. 

5th. Plaintiff must surrender and get a re-issue, if such is 
the case. 
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What are the true mechanical prindphs of the constrnctioii and 
operation of the eight-ivheel ear ? 

All that is matter of elemental prin<Aple, as dis languishing the 
eight from the four wheel car, is the bwivellino peinciplb. 

The essential eharacteristios of construction and arrangemmt 
of the dghtr^heel car are : — 

let. Two trucks under one body, the body to be of sufficient 
length to allow the trucks to swivel without collision against each 
other. 

2d. The trucks should be placed far enough apart advan- 
tageously to support tlie body upon the trucks, it being generally 
found in practice expedient to place the bolsters about seven or 
eight feet from the end of the platform or bottom framing of the 
car body. 

3d. The trucks themselves should have four wheels each. 

4th. Hold in rigid wheel frames that are well braced to keep 
them square. 

5th. The wheels in each truck should be distant apart from 
centre to centre or between the bearing points about the same as 
the gauge or distance between the rails of the track,' and form a 
square on the track from one bearing point to the other. 

6th. The middle or centre of each truck must have a king, or 
SWIVELLING bolt connection with the body. 

7th. And the body must have side bearings in the truck 
frame, to steady itself and prevent racking when in motion. 

The distaruce between the bearing points of the wheels on the 
mis is the essential and elemental feature. The distance be- 
tween the flanges is not essential or material ; but results from 
the diameter of the wheels and the distance between the bearing 
points on the rails. 

It is the action of the bearing points of the wheels upon the 
track, and the reaction of the track upon those bearing points, 
which govern and control the motion of the car upon the rails; 

As t^) the distance of the bearing points of the wheels upon the 
r£uls in each truck, it should be about as far apart as the gauge 
of the track. 
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1st. Eecadsb bringing the -wheels nearer together can never 
be SKOESSAEY or useful, since no railroad is noiy huilt with curves 
so sharp as 1 inch or \\ inches 'm.A\ to 5 feet ; i. e., so as to use 
up all the play between flanges ant! rails. 

2d. Bringing the ivheeh nearer is followed hj many unneces- 
sary evils. 

(a.) Both wheels are thrown up in too rapid succession by 
any inequality in track. 

(b.^ Unnecessary wrenching the rails by the re-action ne- 
cessary to keep tiie truck in position on the rails, by loss of 
leverage. 

(c.y Consequent increase of tendency to fly off. 

(d.) Extra wear and tear of flanges and rails. 

(e.) Loss of moiiw jWM'er by isceeasb of /n<rfi<w, resulting 
from greater re-active force and obliquity of truck, or twisting of 
truck against the side of the rail. 

(/.) Twisting of truck, increasing ite tendency to catch at 
the junction of tiie rails, or at brakes, and consequent tendency 
to hop off. 

The bearing points should not be nearer together than tiie 
width of the gauge of track, — i. e., the distance of centre of axes 
should equal the width of the track. 

EiEASOSS. 

1st, The bearing pcanta being not only equi-distant from each 
other, but being the, four comers of an equi-Iateral parallelogi'am, 
or square, of which the king-bolt is the centre, the action and re- 
action of the truck in any aad every direction is equalized and 
balanced at the king-bolt, and thus the truck remains balanced 
and steady upon the track. 

In other words, the mesne line of the action and re-action, (tlic 
resultant,) passes through the centre of the kmg-bolt. 

If the bearing points were nearer together, this mesne line, 
or resultant, would pass one side of the king-bolt, oausingi 

(1.) An excessive friction of one fiange against its rail. 

(2.) Tendency to hop off, in consequence of the angU ofpres- 
sure of flange against the rail being more ^rect. 

2d Reason. '* (^Illustrated.') 

J£ a force of one pound tends to twist the truck round, then 
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the RAIL muat re-act and resist- to the extent of one pound. If 
these forces are applied at equal ibveeagb, — equal advantage, — 
they will be equal. If not applied at equal lbvekage, the want 
of leverage must be supplied by an inereaae of force. 

The action of the fiangea upon the rails, and the re-actwn of 
the raals upon the flangea, may philoaophically be considered as 
FORCES applied upon levers ■whose fulcrum is the king-holt. The 
length of tlie levers (at which those forces act, that tend to twist 
the truck off the track), is equal to half tiie width of the gauge. 

If the bearing points are not equi-diatant, the leverage (of 
those forces which twist the truck ha«k into ita proper position, 
viz., the re-a«tion of the rail,) is less, and is equal to half the 
distance of the bearing points on one side of the truck from each 
other. 

[Mr. Whiting then explained these ideas to the Court by aid of 
Models; and tlien proceeded: — ] 

The FORCES may he considered as delivering themselves ; one 
part on the line of the track, and the other part on a hnc across 
the track. 

Some of the consequences of too close proximity of the bear- 
ing ^omfe and loss of leverage, are, — 

1st. Unnecessary stress on the Jlange of the front wheel while 
passing curves. 

2d. Twist of truck and danger of hopping off track, 

3d. Unnecessary friction and loss of power and wear and tear 
of rails, &c. 

4th. Tlirowing up both wheels nearly simultaneously 

The bearing points of the i^heels should be as, far apart as the 
nature of the eiiroe9 uiU possibly allou, because the farther they 
are apait the less the tiuch can sictveJ between the laiK before it 
shall hai e exhausted all the play room or leo wiy between the 
flanges and the lails , hence the wLcelh wil! 'ilways he kept more 
exactly m the hne of then foiward motion mote even and steady, 
and require le^is stre9=< on the riils ind PLANfiES, less fric- 
tion, loss Losv or Fov, Bit. These are the true rRmcrPLBS. 
Foi a hat of all om experts to this point, see " Ikfklsgbmbnt." 
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OBJECTIONS TO OUR MODEL. 

Tliere were none made to it before Judge Oonkling, on the 
former trial, and my colleague states that it was admitted to be 
correct in the Troy case. 

The objections now made are : — 

Ist. That the springs are not strajglit, but that they are clip- 
tical. 

This is true, but they were like the springs iu common use at 
the time, as is shown by all drawings. 

There is no difference pointed out in. the patent, between the 
straight and the curved springs. . 

There is no difference in the principle, and the only direction 
in the specification, is to have them twice «s strong as those in 
common use, and short leaives on the top of the long ones. 

All our esperts say that this is what the patent describes, and 
the PlaJafiff'a witnesses do not deny it. 

No model is produced by the Pliuntiff, to illustrate his myen- 
tion. It cannot be compared with any drawings of the original 
patent, if any esisted, as he does not favor us -with any here. 

The difference of motion is extremely shght between the two 
forms of spring. 

The Court will i-ecollect Mr. Keller's argument to show that 
the centrifugal force of the cars, in passing curves, woidd throw 
the weight over upon the outward spring, and thus tend to cause 
the ases of the wh^Is more to conform to the radii of the curves, 
and 30 pass smoother along the track. 

To accomplish this, the springs must be eliptic or curved ; for, 
if the springs were straight and the ends fastened, the depression 
of them would bmg the ends nearer together, and thus aggra- 
vate the difiiculty, by bringing the axes across the radii.' 

The Court will perceive the morale with which fte Plaintiff's 
case is prosecuted. He claims the advantage pestdiar to that 
kind of spring, in one breath, to serve one purpose ; and then, to 
serve another purpose, turns round and says that the model is 
erroneous, because it has that kind of springs ! 
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The 2cl objection is, — That the body is too narrow, and that it 
shoTS the bottom of the carriage below the tops of the ■wheels. 

Answer. This is not material, as the tracks swivel all that is 
necessary. 

It is only made to show the connection with the trucks. It 
allows of perfect swivelling, and that is aU that b important. 

It illustrates the peculiarities as to the arrangement of the 
wheeis on the hearing carriages, and tlieir comiection by the king- 
bolt to the body. 

No witness or expert objects to it. and, in fact, all our experts 
testify fo the pemioiousnesa of tlie invention from examining the 
PATENT itself and not the model : and if a structure is not an 
available one, it is no fault of our^. 

3d. Then it is objected that the outside bearings are not 
shown in the model. 

Answer. , This makes no difference as to the arrangement of 
the wheels and their connection with the body, and it was un- 
necessary to show in the model that wliich is embodied in another 
patent, and wHch is nO part of his claim in this. No person 
would have had a right to use them, if he had bought this patent 
right of "Winans. Why, then, should our model incorporate that 
which is no part of Ms patent ? It might as well embrace the 
brakes, and all the other apparatus connected with it, and with 
■which he has no concern. The descriptions in the patent are in- 
consistent with allowing tlie side beaiings on the outside of the 
wheels. He says, "Upon this first bolster I place anotiier of 
equaJ strength, and connect the two together by a centre pin or 
bolt passing down through them, and allowing^ them to swivel, or 
turn upon each other, in the manner of the front bolster of a com- 
mon road wagon," The bolsters of a common road wagon always 
swivel inside, of tiie wheels, and the body is narrower than the 
distance of the -wheels ; and if straight springs -were used, and 
these springs were bolted to outdde bearings, the lower hohter 
■would come between the flanges of the wheels, and thus prevent 
the wheels from being very close together. 

We have not done the Plaintiff injustice, for both sorts of 
bearings are in use at this moment on the New York and Erie 
Eaih-oad. See affidavits of Charles Minot, Defendants' No. 3, 
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p. 161, fol. 642 ; and Jolm Murpby, No. 3, p. ll, fol. 43, where 
he says, " Eight-wheel cara with inside hearings and fixed boxes 
to the wheel frames and circular bearing and axis, are now in nse 
on the Philadelphia and Norristown and O-ermantown Road ;" so 
that both inside and outside bearings being in use at thia time, 
the criticism is unfounded. 

This very model was before the Court on the first and second 
hearings of this cause, and no objection has been raised to it 
heretofore. 

No expert has objected to it— the objection is merely on the 
part of Counsel. 

To the suggestion of Counsel, that "the body is too narrow, and 
does not project over the wheels, I answer, 

1st. It is not material, if the trucks swivel sufficiently to turn 
all curves. 

2d. It is not the object to show any structure of body. 

3d. If you use straight springs, as the Plaintiff demands, how 
are you to prevent the body from being below the wheels, unless 
you use enormous bolsters, and risk the sti'ucturo breaking, in ac- 
tual use, by straining the king-bolt. 

It is a false charge, to assert that our model was made for the 
purpose of distorting the proportions of tho Plaintiff's invention. 



WINANS'S THEOKY. 

The next topic to which we intend to call the attention of the 
Court, is the Patentee's theory of oonstruethn of the car, dis- 
played in the spedfieaUon ; and ,we ghcdl show it to he erroneous 
in tneekanieal principle, and permdons in. practice. 

The idea, that brining the flanges of the wheels very near to- 
gether, would cause the axles to coincide more nearly with the 
radii of the curves of the track — as a mere abstraction — ^is correct. 
It would be practically correct, if there were no play room between 
the flanges, and if the truck were never to be put in motion. 
But such is not the condition of the flanges and rails upon any 
railroad for public travel. 

The peculiar construction of the elastic, or spring connection of 
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the axis, allows tliem, while passing cuiTes, to lie tivisUd in a di- 
rection transverse to the radii of the curve, and so tends to cause 
the trucks to hop off the track. 

The same difficulty, though to a less extent, attends the use of 
any deseription of truck frame, provided the axles are near to- 
gether ; ao that these remarks are as applicable to the common 
bearing carriages used in 1834, and mentioned in Winans's patent, 
as a substitute for his spring trucks, as to the spring trucks them- 
selves, since tlie spring trucks merely aggravate a difficulty which 
is inherent in the too close proximity of the wheels. 

Inasmuch as lateral play is allowed between the flange and the 
rail, the nearer the axles are brought together the faiiiher they 
may swivel in a direction across the radii ; while, on the contrary, 
the farther apart the axles are placed on the truck, the less is the 
space on a curve, in which they can smvel between the rails ; 
tiierefore the nearer do the axes at all times coincide with a per- 
pendicular to the tangent of the curve at the bearing pomts. 
Therefoi'e the more nearly parallel with the rtuls will be the line 
of forward motion of the wheels, and the more coincident with the 
radii of the curve will the axes be compelled to remain while in 
motion. 

So true is Winans's theory on paper, and so untrue in practice, 
when the trucks are moving round a curve ; and if he has any 
advantage in theory over the old-fashioned trucks of Chapman, 
Tredgold, or Quincy cars, or those o£ the Defendants, the mechan- 
ical defects of the structure he recommends, are such as to em- 
brace aU that is erroneous in the theory, without securing a single 
practical advantage. 

The Plaintiff contends that it is heat to bring the wheels as near 
as possible together, in each truck, because he imagines that friction 
\s most avoided when you bring the wheels closest together, and 
that then the leait resistance is offered by the flanges to tlie guid- 
ance of &e rails. In other words, the nearer the tnick can be 
made to act like a single fair of wheels, sivivelhng like a bolster 
of a road wagon, the better, as Winans thought. 

This is all a fallacy, founded in the mistake of carrying out a 
theory, that is well enough on paper, to a foolish extreme, so as to 
lead to error in practice. 



ityGoogIc 



WINANS'S THEORY. 141 

1st. Is TACT, there is no saving of friction in passing curves, 
such as now are allowed on railroads, by bringing the bearing 
points of the wheels nearer together than the width of the track. 
This has been demonstrated theoretieallj, and shown fco be trae in 
practice. 

2d. If there is quite sufficient room for the wheels at thia dis- 
tance a^iart to pass along the curve without usiiSG up the play 
room between the rail and the flanges, there is no more friction of 
the flanges on the rail than if there were threo or cvon five times 
the play room left. 

If the flange is not compelled to touch the rail at all, (by rea- 
son of not occupying the play room,) that is the same in its effect, 
whether great or little spaub room is left. 

3d. If there be any plat room left, so as to allow the truck 
to pass AT ALL, then is less resistance made by the flange (to the 
guidance of the rail, in hvisting the truck round,) the farther 
APART the wheels are in the truck — ^because the action of the rail 
upon the flange is at a srbatbr leverage, as above demonstrated. 

4th. On the straight track the friction is less, the steadier 
.the forward motion of the truck ; and it is conceded, that the 
farther apart the tvheeh are, the steadier the motion, therefore the 
less the friction on the straight track, which is 9-10th3 of all 
raalroads. 

5th. But even on curves, the steadier the motion the less the 
fiiction, because the excessive flay of tJie truck brings the wheels 
at too great angles mth the track, not only maldng exti-a friction, 
but danger of hopping off. 

6th. The distance of the wheels is not to be adjusted solely 
with regard to friction, but other elements must be feiken into view. 

1st, Safety ; that is, liability to run off the track. 

2d. The action of the wheels on the rails, m wrenching them 
out of place. 

3d. The ^eed must be considered — and the greater the speed 
the more distant must the bearing points of tho wheels be placed 
— '(within the limita hereinbefore stated.) 

4th. The friction. 

5th. The span of rail or width of sleepers, and the distribu- 
tion of WEIGHT on the road. 
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6th. The length of radii of curves, and vai-ioiia other elements 
not necessaiy now to be emimerated. 
, And it -will be found, that no road now exists, uaed for running 
at high speed, having Carres 1| inches m five feet of length. 

And therefore it can never be-neeessary to bring the axles of 
the wheels nearer together than the width of the track. 

All the four-wheel cars and all locomotives have the large 
wheels much more distant (in reference to these bearing points) 
than the gauge of the track, and as they can pass all the curves 
and switches of our roads, of course other truclss with wheels etJU 
nearer than these, can, " a fortiori" do the same. 

The fact that the outer front wheel in all cases may touch the 
inner aide of the upper rail in passing curves, makes no difference, 
as tins will happen, however near oi- distant you place the wheels, 
owing to the tendency of moving bodies to go in right lines. 

The only question is, which is the easiest way to turn the mov- 
ing body out of a right line and into a curve, — by prying it round 
with a LONG LEVER, or a short one ? 

It is another fallacy to suppose that the trucks will run best, 
tliat is, with least friction and moat safety, when they have the 
greatest freedom.of swivelling motion. 

Ist, The neai-er the axes, the more they resemble a dngle 
■pair of wheels, awivelhng on a bolster. 

Now such a pair of wheels have too great freedom of motion, 
wabble about too much ; in passing curves, one wheel is pressed 
haqk too MUCH, so that the asis cannot coincide with the radius of 
ihe curve it is passing, but crosses it the wrong way. 

All that makes it conform to the curve is the leverage of the 
rail applied to the upper wheel. The length of that leverage is 
equal to one half of the distance between the bearing points of the 
wheels on the rails, and the length of leverage of the lower wheel 
equals the same distance, the fulcrum being at the ting-bolt. 

One could DO nothing with such a pair of wheels, without a 
perch, or PILLS, as in common wagons. 

It needs the action of tho rail upon the rear wheels to auiDB 
the forward wheels of the truck ; and tho farther off yon put tiie 
controlling influence of the rear wheels the better, because the 
greater the leverage. 
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Winaiis sets tip ho such theory as his Counsel set tip, as to 
the GREAT IDEA of thc patent depending on the car being drawn 
by the body. 

This Court entertained no such idea in delivering the opinion 
we have heard read. 

Winana's idea was not to add to the pheb swivelling oj? the 
TRtFCKB, as they always swivelled freely enough kefore, but to 
DiMiHiSH FRICTION and make the axes of the wheels coincide with 
the RADII of the curves they were passing, by erin&ing the 
WHEELS in eaeh truek dose together, and spreading the trucks far 
apart. And his purpose would he accomplished as well when 
the draft was by trucks as by body ; nay, even better, in case 
a SINGLE car is used alone. 

It is only when drawn by the teucks that the forward tmcli; 
ia ^evenied from the very difficulty of too much wabbling !* 

* A good illustration of the danger of placing the wheels too near to- 
gether may be found in the trucks of locomotives. In order to preserve 
the wheels from colli9ioii,thej are placed under the forward end of the frame, 
or engine. The wheels are made of small size, and placed near together, 
in order to accommodate them to other parts of the machinery ; and to 
avoid too great length of the main springs which bear the weight of the 
engine. The size and position of the wheels re^sult from a variety of com- 
promises necessary in order to adjust the diiFerent parts to each other. If 
safety alone were considered, and if this truck had nothing ditFerent from 
the duties of a common car-truck to perform, and if the space were ample, 
the wheels would be plaeed as they are in the common car-trueke ; that ia 
to say, with (txles as far apart as the gauge of the track. But as this has 
not been found praclicabie heretofore, without lirowing too much weight 
on the forward truck, and encountering other difficulties well known to 
locomotive builders, they have made trucks to answer the pui-pose, retain- 
ing the wheels near together, but avoiding the danger of such a proximity 
of wheels, by an aiTangement of the parts entirely different from what is 
claimed in Winans's patent. In Winans's, the whole weight is borne upon 
the centre of the bolster, (as has already been shown,) and not upon 
ANT side bearings.. The locomotives have NO bolsterSj and bear NO 
WEIGHT upon the cenlre of the frame, at or near the king-bolt. 

All the weight of the front end of the locomotive is borne upon side 
BEAEINGS. 

Winans's truck is made by uniting the axles by means of long springs, 
bolted to boxes which rest on the journals; preventing the springs from 
acting except by opening or closing the wheels on one side or the other of 
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Such Averc Winans^s theories, and so were tliey founded in 



Leaving tlie ekar teuck in dangbii, unless coupled witli the 
forwai'd truck, and at a great disadvantage, and the fot-ward 
truck safe only when guided and drawn by the PERCH. 

And as soon as speed of railway travelling increased, the 
very first chauge necessary to be made was to depart still farther 
from Winans'a theory, and speead the wheels /ar^Ae?* apart, other- 
wise they could not be trusted SOLELY to the gvudance of the rails : , 
' was Winans's notion from what his Counsel have 



Now if the arrangement of wheels, and their connection with 



the truck. The locomotiTe spring is not connected in any way with the 
axlea of the wheels; but is allowed to expand or contract freely in cast iron 
pockets ; and is confined by a saddle, so that the motion of the springs is 
entirely independent of the axles; and the asles are held firmly, and the 
wheels square upon the track by a rigid wrought iron frfune. To avoid 
accidents, and to prevent the trucks from swivelling too far, and from too 
great zig-zag motion, they have four strong chains fastened from the four 
corners of the truck to the body of the locomotive. These oliains are made 
of such a length that the truck cannot swivel round so far as to allow the 
flanges to cross the rail ; and also so as to hold up the locomotive in case of 
breaking one of the wheels. 

The action of tliis truck is also modified, and in some degree controlled, 
by the driving wheels, which are intended to bear (he larger part of the 
weight of the locomotive. Sometimes only one of the drivers has a flange ; 
aometjmes both. In either case the drivers, being not in any swivelling 
truck, (as Allen's were,) but being permanently connected with the body 
of flie engine, modify, and to some extent control the action -of the truck, 
and require it to act very difierently from what would be the case were 
two smvelling tiicks to be placed under the locomotive. The motion of the 
forward truck is thus made more steady than it would be If left to itself, — 
60 that the truck bf a locomotive is far from being, in any respect, like that 
recommended by Winans &r a freight or passenger cai% either in its struc 
ture, uses, controlling influences, checks and safeguards, or modes of ojieration. 

The locomotive builders are now beginning to remedy this defect, by ar- 
ranging the machinery so as toalSow them to place the wheels farther apart, 
and thus approximating the true principle of the truck, as established by 
Chapman, Tredgold, Allen, Bryant and others. In some of the most recent 
engines the bearing points of the wheels are more distant from each other 
than the gauge of the track. And it is found that the change causes the 
en^ne to run more steadily and smoothly upon the track. 
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the borly is made in the maimer particularly recommended hy Wl- 
nam, the car 18 dakgbeotjs, and unfit' for use, as stated by 
Mr. Waterman. 

See his affidavit, Defendants' No. 3, p. 65, and there the Court 
■will find five specific ohjections to the use of the railroad truck aa 
deacribed by Winans, whether you use it with or ■without the 
spring. 

And your Honor will see tbat he, in common with many other 
scientific experts, condemns the use of the truck, not only by 
reason of the peculiar structure of the springs and bolsters de- 
scribed in the patent ; but because the trucks (which, as the Pa- 
tentee says mi^t be substituted for these,) also had tbe fatal 
defect oi placing the wheels too dose together. 

The otlier experts sLow that there is -an inherent difficulty in 
the theory of making the axes of tlie wheels coincide as nearly as 
possible with the radii of the curves. 

Henry Waterman, p. 65, No. 3, says: 

" A car constructed as described iy Moss Winans cannot he 
used iciih safety for geiwral running on a railroad at an ordi- 
nary velocity, such as aimed at by his specification, say at fifteen 
or twenty miles an hour. His car, as described by lus speci- 
fication, is too dangerous to use on a railroad, both to life and 
property, for the follo^wing reasons : 

1st. The metal composing the springs that connect the wheels 
is liahle to constant d^redation of strength hy its vihration, and' 
is 30 liable to break that it could not be relied upon, and such a 
break in that truck.would certainly do great injury, and proba-- 
bly destroy the life of some of the passengers. 

2d. The next reason is, that these spring trucJcs will not keep 
square, but lose their rectangular form by the transverse pressure,, 
which ■will cause the truck to run off the track. 

3d. Another reason is, that this construction and nature of 
the tnich, when attempting to run on a curve of the road, where 
necessarily the outer wheels have the longest distance to traverse, 
and bear hardest against the side of the outer rail, allows the axles 
of the wheels to get out of parallelism with the radii of the curve, 
by the inner wheels forcing themselves forward of the outer ■wheels, 
twisting the truck out of rectangular shape, and necessarily run 
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off tli6 track. It is tlie worst form of tnicl: tliat I have ever seen 



4tii. Another reason why it is dangerous also, is that (he vi- 
bration of the springe will allow the axles to get out of parallel- 
ism with each other, which adds to ita dangerous chai'acter before 
explained. 

5th. Tiie very close proximity of the wheels required bj the 
Wmans epecificaiioii, is aho erroneous in principle and practice, 
as it allows a serpentine, unsteady and unsafe motion, both hori- 
zontally aad vertically ; and the wheels follow each other in shocks 
on the same inequality on the rail, so quickly as to blend the 
shocks so much together as to become, like the action of a single 
wheel, with a single shock, without giving.the front wheels a chance 
to recover before the next one strikes, and causes the wheels by 
the concussion and the action of the springs, to, hop from the rail, 
and thus nin off from the track from this cause, or become dan- 
gerous ; these inequalities are frequent at the jomts of the rails. 
It is the worst plan for a truck, and all of these causes combined, 
constitute the very great danger and destructive character. I 
have, in practice, proved these principles and actions as stated, to 
he correct. The proper mode of constructing the trucks of eighth 
wheeled passenger cars, and that in general use, is to have a ri^d 
rectangular wooden or iron wheel frame with pedestals securely 
attached to it, to insure a normal action of the wheels on the 
track, and hold the asles exactly parallel to each other, and par- 
allel to the radii of the ctirves, and the wheels in each truck should 
be about 55 inches apart from centre to centre or between liie 
bearing points of the wheels on the rails, that is, between 54 and 
57 inches, with wheels varying from 30 to 33 and 36 inches di- 
ameter, which are the sizes in common use. This construction of 
truck runs with ease on both the straight and curved lines of the 
road, and with perfect safety, in the principles and action of the 
wheels, on the rEuls, at all rates of speed." 

We produce the united testimony of thirty-three men of science, 
consisting of practical ear builders, civil and mechanical engi- 
neers, railroad machinists and auperintendents, and persons whose 
profession has led them to the most intimate acquaintance with 
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this Subject. With ONE vorcE they say that the raihoad car, as 
arranged and described by Winaas, is not jjractiaai or useful, but 
eri-oneoiie in the principles of its construction ; and dangerous in 
practice. I will give their Barnes : 

The Plaintitf produces only Elgar and Hibbard on this point, 
neither having any PRACTICAL KNOWLBDSB on this subject. 
TMrt^-threB mtnesses against two .' 

If it be said that some of these witnesses have formerly stated, as 
Mr. Lbe has, that many cars, built according to Wmans's patent, 
were in use in all parts of the country, and that this shows that 
they are in error, we reply that they were led into that error by 
the shrewd manner in which the Plaintiff states bis claim, which 
was supposed hy them to cover the swiVELLIKfi PiliNCIPLB. 

The witnesses on the part of the Defendants, to whom I have 
referred, are ; 

Defendants' No. 3, p. 65. 

67. 

70. 

" 82. 

" 90. 

93. 

« 96^7. 

" 103. 

110. 

111. 

114. 

118. 

121. 

124. 

126. 

129. 

133. 

135. 

137. 

139. 

150. 

153—4. 



1. 


Henry Waterman, 1) 


2, 


William T. Eagland, 


3. 


George Start, 


4. 


George W. Smith, 


6. 


Charles B. Stuart, 


6. 


William J. McAipioe, 


7. 


Vincent Blackburn, 


3. 


Walter McQueen, 


9. 


George S. Griggs, 


10. 


William Eaymond Lee, 


11. 


Albert S. Adams, 


12. 


James H. Anderson, 


13. 


Jno. B. Winslow, 


14. 


Asahel Durgan, 


15. 


Jno. Crombie, 


16. 


n. W. I'ailey, 


17. 


Robert Iligham, 


IS. 


Albert Bridges, 


19. 


Jeremiah Van Rensselaer, 


20. 


Isaac Adams, 


21. 


W. C. Young, 


22. 


W. P. Parrott, 
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23. M. W. Baldwin, ^ Defendants' No. 4, p. 4. 

24. Eieliard French, ' " " 5, 

25. Henry Shultz, 
2G. Wm. B. Aitken, 
27. Ja«ob Shryack, 
■28. Godfrey B. King, " " 4, 81. 

29. Stephen Ustick, 

30. Oliver Byrne, 

31. Edward Martin, 

32. Stephen W. Wordcn, " " 2, 39. 

33. Henry Shultz. " " 3, 44. 

Now there are the names of thirty-three men of science, and of 
practical knowledge of railroads, who inform this Courbi that the 
invention as described in Wmans's patent is of no practical utili- 
ty, but dangerous and pernicious, 

I ask the genUemon on the opposite side to find a single 
car, built in tu 1 nt Tnity to Winans'a plan, in ^xistonce. I 
know they t II th t hi cars are scattered all over the country, 
but this asa t u a the point in controversy. There is un- 

douhedlya au i sumpt on and hollow pretence by the Pldntiff, 
that many an 1 m st of the cars in the United States are on his 
plan ; but where is one to be found in U3e, actually embodying his 
peculiar devices ? Not one car has been proved to have been 
built, whose dimensions, proportions and parts really correspond 
with the patent. 

In fact, the car of Winans's was actually tried on the Balti- 
more and Ohio R^lroad and condemned. Sea 

Jacob Shryack, Defendants' No. 3, p. 40, 

Stephen W. Worden, " " 2, 39. 

Henry Shultz, " " 3, 44. 

No raJli-oad has now in use tnicks under the cars, with wheels 
having their flanges "aa near as may be without touching." 
No such principle is allowed ; we produce an ovenvhelming weight 
of testimony to the contrary, via. : — 

1st. See Walter McQueen ; Defendants' No. 3, p. 100, for the 
fact that the Defendants have the axes of the wheels at a distance 
apart about equal to the breadth of the track. 
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2cl. Septinius Norria, one of the most emment caf-biiildera in 
any part of the countiy, Defendants' No 3, p. 4, 

Sd. Richard French, Defendanis' No, 3, p. 5, ^and who al- 
tered the car "Victory." 

4th. Henry Shultz, Defendants' No. 3, p. 44, who places 
them as far apart as he can get them in a truck which is from 
seven and a h^lf to eight feet long, on the Phihidelphia, Wilming- 
ton and Baltimore Railroad. 

5th. Waldo Higginson, Defendants' No. 3, p. 83, an engineer 
on the Boston and Lowell Road, an educated gentleman whom I 
blow personally to be a man of high character and of accurate 
and practical mind. 

6tfa. W. T. Bagland, Defendants' No. 8, p. 68, who states 
that the dxatances at which he places the axes apart 13 54, 55, and 
66 mches, in bearing trucks, and wMoh distances, he mys, are 



7th. George Stark, Defendants' No. 3, p. 70. 

8th. Vincent Blackburn,, Defendants' No. 3, p. 96. 

9th. George S. Griggs, Defendants' No. 3, p. 104, who places 
the distance between the flanges at twenty-seven inches. 

10th. Wm. R. Lee, Defendants' No. 3, p. 110. 

11th. Albert S. Adams, Defendants' No. 3, p. 114, who 
states that tho best arrangement is, to place them as far distant as 
the square of the track. 

12th. J. H. Anderson, Defendants' No. 3, p. 117, who aay^ 
that on the Providence and Stonington Road, they are placed 
apart a little more than the breadth of the track. 

13th. J. B. Winslow, Defendants' No. 3, p. 20, who states 
that the axes are as far apart as the gauge of the track. 

14th & 15th. Asahal Durgan and Henry W. Farley, Defend- 
ants' No. 3, pp. 123 and 129, state that the bearing points of the 
wheels should be as far apart as the gauge of the track. 

16th. John Ci-ombie, Defendants' No. 3, p. 125. 

17th. Davenport and Bridges, Defendants' No. 3, p. 135. 

18th. George Beach, Defendants' No. 2, p. 66. 

19th. L. R. Sargent, who says that the flanges ai-e generally 
from twenty to twenty-seven inches apart, Defendants' No. 2, p. 41. 

Now who can say, (after we have brought the most eminent en- 
13* 
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gineers in the country here, unless they are, as Mr. Keller has 
boldly charged, a set of perjured men,) that there is any pretence 
that the modem railroad cars incorporate the principle of bringing 
die axes of the wheels as close together as may be, to maJ^e them 
coincide with the radii of the curves ? 

From the foregoing it clearly appeaj-s : — 

let. That the Plaintiff was not the first and original inventor of 
the arrangement of fhe running gear of the eight-wheel cars as 
bidlt hy the D^endmis, nor of any part or combination thereof, 
and this results from our examination of prior inventions, 

2d. That the eight-wheel car grew gradually out of the ne- 
cessities of railroads in their earliest peiiods of construction, and 
was suggested to, and built by those, who were earlier on the 
ground than Winans, to whom the railroads owe absolutely 
nothing. 

3d. That Winans was not the inventor of the Columbus ; but 
that whether he was, or jras not, if the car itself ever existed, 
Winans's patent is void. 

4th. That 'Winans was not the first inventor, nor an inventor 
of any new principle, applied in any way, but borrowed the phi- 
losophy of his specification from Tredgold, Allen, Jervis and others. 

5th. We have shown what in reality are the true principles of 
the eight-wheel car ; and, 

6th. The erroneous principles adopted by Winans in his the- 
ory, and their utter failure in practice. 

7th. I will merely add, that Winans seems to have drawn his 
specification so skilfully as to have entirely misled the public as 
to the real nature and extent of his claims. 



INFRINGEMENT. 

Having now shown what Winana's claim really is, ao far as the 
patent can be considered valid and the extension legal, (^See Con- 
struedon, p. 40,) I now proceed to show that the Defendants 
have not infringed wpon tlie Plaintiff's rights, whatever eon- 
ifruetim, shall he given to iJie Letters Patent. 

There is, it is true, one coMtructJon upon which all the world 



ityGoogIc 



INPEINSEMENT. 151 

Tvovild be infringers ; that is, if Winans has the exclusive right to 
build and use eveiy sort of eight-wheel cars, with two wweUing 
trucks : — and this construction, which is now admitted to bo errone- 
ous, waa at one time supjioaed to be the tiue ono by some of the 
Defendants' experts, who, upon THiT mistaken hypothesis, stated 
that the cars in general use were substantially the same as de- 
scribed by Winans's patent. 

But as this construction would include the Chipman, Trodgold, 
Quiney, Baltimore Timber cars. Wood cars, Trusaell cars, Allen's 
steam carriage, Columbus, Fairlamb, Jervis, the Dromedary, 
Winchester, Comet and Victory, &c., &c., the patent would 
be void, as embracing cl^ms far broader than the invention ; and 
the Plaintiff having filed no disclaimer, could not recover at law, 
nor have any injunction. (See Chief Justice Taney's opinion, 
Plaintiff's proofs, p. 21, Art. S.) 

Under any other reasonable construction the Defendants do not 
infiringe. 

What proof of infringement has the Plaintiff offered ? On 
whom does it rest ? What disinterested party has' sworn it ? 
Who has averred that the cars manufactured by the Defendants 
are substantially the same thing as the- patent describes ? 

No man has said it, except Charles D. Gould. 

Is Mr. Grould a disinterested party ? 

Is he an expert, or is his opinion to weigh against that of a 
large number of the most scientific and practical men in the 
country ? 

How do the Plaintiff's witnesses discriminate between the Wi- 
nans arrangement and the older cars ? What do they rely upon, 
as showing a substantial difference, so as to maintain Winans 
on tiie question of novelty ? 

The Plaintiff's counsel say that the difference consists in the 
drawing by the body. If this be all that distinguishes the Pliun- 
tiff's from prior inventions, then the Plaintiff's case foils, because 
tiie patent makes no such, claim. But, if his patent cover the 
things described in his claim, and no more, the evidence is con- 
cluave that we do not infringe ; and the evidence is also conclu- 
sive, that whatever the Plaintiff claims, the Defendants use only 
thai which was lemvm and used prior to Wtnam. 
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Tho testimony of the following witnesses cleai-ly proves that 
WiNANS's " mode of arranging the. wheels, and eonnecting them 
with the body" te impracticable and dangerous ; and is entirely 
and eeeentially different from that wMch is used by Defendants, 
and which is in genera] use in the country. 

In other words, there is no infringement of the Plaintiff's claim. 



1. 


Charles E. Stufu-t, Defendants 


No. 3, p. 90. 


2. 


George W. Smitli, 


•' " 82. 


8. 


W. T. Ragland, 


" " 68. 


4. 


Henry Waterman, " 


" " 66. 


6. 


Jacob Shryaek, " 


" " 40. 


6. 


William J. MoAlpiue, 


" " 93. 


7. 


Vincent Blackburn, " 


" " 96-7. 


8. 


Walter McQueen, 


" " 103. 


9. 


George S. Griggs, " 


« " 110. 


10. 


Albert S. Adams, " 


« " 114. 


11. 


James H. Andoraon, " 


" " 118. 


12. 


Jobn S. Winslow, 


" " 121. 


IS. 


Asahel Durgan, " 


" " 124. 


14. 


Jolm Orombie, " 


" " 126. 


16. 


Henry W. Parley, " 


" " 129. 


16. 


Robert Higham, (2d affidavit,) " 


" " 133. 


17. 


Albert Bridges, (2d affidavit,) » 


" " 135. 


18. 


Jeremiab Van Rensselaer, " 


136-7. 


19. 


Isaac Adams, (2d affidavit,) " 


" '■ 139. 


20. 


William 0. Young, 


" " 150. 


21. 


William P. Parrott, " 


" 153-4. 


22. 


Ricbttrd French, " 


No. 4, " 6. 



I pause for a moment in this argument', as I recall to mind an 
attack made by the able counsel who opened the cause, upon five 
gentlemen^ of whom some are known personally to me. 

It has been asserted that " they held their oaths so loosely, that 
they can one day come into Court and swear one thing, and on 
the next day another." 

In explanation of the testimony of these witnesses, it is only 
necessary to say to your Honor, that in their first affidavits they 
have shown that they supposed Wiuans's claim covered all swiv- 
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elling cars, and that the Defendants' cars (being swivelling cars,) 
were substantially like those claimed by the Plaintiff, merely 
because they were swivklling cars, and for no other reason. 

Aftenyards, in a further examination of the patent, and, per- 
haps, learning from the opinion of the Judges of the Supreme 
Court of the United States, tiiat Winans's claim did not cover 
eaery descripHon of swivelling car, they stated that they were mis- 
taken in their first affidavits in supposing that Winans's claim cov- 
ered ALL SWIVELLING TRUCKS ; and perceiving this error, they at 
once saw that the Defendants were not mfringors upon the Plain- 
tiff,'' because they did not use that which was claimed by Wi- 
nans, as distinguishing his improvement from what was known 
and in use before his day. 

And it is a painful thing to one who entertains the sentiments 
which I cherish towards some of those gentlemen, to listen in silence, 
at this distance from their home and from mme, to so extraordinary 
and BO bitter an attack upon their character, made only because 
they have seen fit to do justice to your Honor, to themselves and 
to the Defendants, by correcting an error into which they were 
inadvertently led by the loose and artful terms in which the par- 
tent of the Plaintiff was couched. But I should be no less forget- 
ful of their dignity than of that respect which is due to this Court 
and to myself, if I condescend to defend them from such a 
charge. 

Mr. Keller says, " that the affidavits aJl state that the Tred- 
gold, Chapman, and other cars were the same as Winans's ; and yet 
that the Defendants do not inMnge." 

Tlus, Sir, is a most erroneous conception of the testimony. 

The Defendants' experts swear that Tredgold, Chapman, Allen, 
Quincy and other cars contain the geheral construction and 
mode of operation, (that is, the principle) of the eight-wheel cars 
now in common use ; that so far as "Winans embodies the same 
principles, they are all alike, and substantially the same as 
"Winans's. 

That that which distxngmshes Winans's from these preceding 
inventions, is iiot found in the cars in common use, nor in those 
built by the Defendants, but they have availed themselves only of 
what was well known prior to the patent, with such changes of 
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proportion and improvements as they had a i-igkt to adopt, not one 
of which was invented or claimed by the patentee. 

Mr. Keller, by his observation, shows that he had wholly mis- 
apprehended the true nature of our defence. 

Proceeding with the argument, I ask, what expert in the Um- 
ted States has come forward, and stated that the cars, made and 
aaed by the Defendants, are in fact upon the same principle, and 
substantially the same car as is described in the Plaintiff's 
patent ? 

I answer — that excepting Gould, not one ! and, what is more 
singular, even Winans himself has not said so. He does not dare 
to come into this court and make, that allegation upon the i-ecord. 

He has made his bOl of complaint, and sworn to it. 

He has made his affidavit, which is a long one and embraces' 
many topics, and has sworn to it. He has had the aid of Counsel 
not surpassed in ability by any that the country affords ; and, Sir, 
— with their advice, perhaps, or without it — he has not ventured 
to come before yovir Honor, on his solemn oa^, and state that the 
Defendants, in their cars, embody one particle of the invention of 
which he was the author. 

And it is one of the most remarkable circumstances that I have 
ever known in a patent case, that a party should come into a 
Court of Equity, and attempt to prove an infringement by such tes- 
timony as has here been 2Jresented; the Plaintiff hnnselfdai-ing not 
to allege it, and finding but one gentleman — (proved to be inter- 
ested in tiiis suit and in the patent, and who ought therefore to be a 
party to the record) — who states that cars, suhstantially like the 
Plamtiff 's, have been built by the Defendants. And Mr. Gould, 
after all, only' asserts what is Tiw opinwn ; and Mr. Winans only 
swears that he has been informed hy Mr. G-otdd that Defend- 
ants' cars are substantially like what are described in his patent ! 
Has not Winans seen Defendants' cars ? Then why does he not 
swear of his own knowledge, instead of swearing upon the infoi-m- 
ation of Gould, who is no mechanical expert, and not legally qual- 
ified to pronounce an opinion on any such question in a court of 
justice ? 

These two gentlemen's opinions are to he put into the balance 
against those of many disinterested practical engineers. 
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Now, Sir, if you choose to examine for yourself, trusting no 
person, eitlier on one sicle or the other ; if jou take the model of 
the car built by the Defendanta, and aet it by the side of a 
trae and just model of tlie car built by Winans, I ask your Honor 
to teU me whether they are substantially the same, or not, in 
ikoae ])art3 in which Winans differs from those who went before 
Mm ? Examine the car made by the Defendants, as to ita pro- 
portions, arrangement and deMs of construction, and make the 
compaiTson. 

The length of the body ia generally now about fifty to sixty 
feet, five times to six times, as long as the old four-wheel car, and 
twice or thrice as long as Winans recommends. 

The distance of the wheels in each truck, or of the flanges, 
•apart, is from twenty to twenty-five inches. ' (See George Beach's 
affidavit, p. 38, Defendants' No. 2.) 

On the Hudson River Railroad, the average speed is from 
thirty-five to forty miles per hour, and in the cars that run 
on that road, the flanges are far from being " as near as may 
be" without touching. They are farther apart than they were in 
the trucks mentioned as in common use in the patent itself, viz., 
three and a half feet from centre to centre, and this was a greater 
distance than had frequently been used on the Baltimore and 
Ohio Railroad before 1830. Now three and a half feet from 
centre to centre of the a^es, is fortyrtwo inches ; and the size of 
the wheel being at least eighteen inches in diameter, would bring 
the flanges within six inches of each other on that class of trucks 
which were built with wheels of these dimensions ; yet Winans 
proposes to bring them still nearer. The defendants never brought 
thejtanges so near as they were in these old-fashioned bearing car- 
riages, but they place them about tivo feet apart, and always far 
enough apart to admit of a brake being placed between them. 

As to the springs ; the Plaintiff admits, that they were in iise 
before his invention, and he does not claim them. He states that 
he prefers his long spring, twice as strong as the common spring 
on the four-wheel car, to the old way of giving one spring to each 
wheel. The Defendants prefer the old-fashioned way of applying 
one spring to each wheel in both tmcks, as Mr. Allen did in 1830, 
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aa shown hi liis drawings and mode! ; and as was done by many 
otiiers. 

The Plaintiff prefers to have the bolster swivel on a centre pin, 
or king-bolt, like the common i-oad-wagon, wthout side-be ai-ings ; 
but the Defendants prefer side-bearings, as in the Quincy car 
and'AJlen engine, &c., and a transom-plate, being Imlay's patent, 
or what is commonly called so. 

The Pl^ntiff prcfera to fasten hia body on to a bolster, and 
abandons the swinging ■thorough-braces of the old Columbus, and 
trusts for his ease of motion solely to the elasticity of those springs, 
which, by their action, will throw the track off the track. The 
Defendants prefer the swinging bolster, which is an admhable 
way to provide for easy lateral as.well as perpendicular motion. 

The Plaintiff, as before stated, gives no direction or description 
as to how the caj- ia to be drawn, whether by the perch or by the 
body. His drawing, annexed to the patent in 1837 or 1838, is 
out of the question. He makes no claim to any mode of traetion, 
and he has no reason for making any. The Defendants draw by 
the body, but they also have an apparatus called a spring-coupling, 
which does not draw by the end3 oe the body, but from a fixed 
point some feet distant therefrom, in order that the line of traction 
may more nearly coincide with the line of the track. This answers 
Mr. Keller's objections to couphng the esds together. 

The Plaintiff prefers connecting the axles of his wheels by a 
spring twice as strong aa usual in tlie four-wheel car, because the 
body is twice as long, and is to carry twice the load. The De- 
fendants prefer the old-fashioned rigid rectangular wheel-frame, 
as the mode of connecting their wheels together on trucks. 

The Plaintiff prefers to have the bearing points of the wheels 
in each truck as near as possible, and far less distant than the 
gauge of the track. The Defendants prefer them usually of the 
■width of the track ; while on the swiftest trfuns and on roads with 
the smallest curves, they make them aa wide as the curves will 
allow, which is sometimes six feet apart, aftor the old fashioned 
cars of Chapman, Tredgold, Allen, Quincy car, &e. 

The Plaintiff prefers that the action of each truck shall, as 
nearly as possible, resemble the action of a single pair of wheels, 
by means of the approxhnate coincidence of the axles with the 
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radii of tJie curves of the track. The Defendants try to get as 
far as possible from that, and to separate the axles as far apart 
as may be consistently with preserving sufficient play room be- 
tween the flanges and the rails when passing curves. 

The PI ajntiff prefers placing his truck at the ends of the hodj, 
— as in the Quincy car, — (or heyond it, as nobody ever did but 
hhnself,) or near the end, and never farther under tbe end than is 
necessary to protect the wheels from collision, (as in the Colum- 
bus, in which the centres of tlie trucks were five feet from -the 
ends of the body.) But the Defendants prefer puttmg their 
trucfe at least seven feet frpm the ends of the platform. 

If tlie Plaintiff's claim is for a combination of old parts, which 
he says is to j^oduce an old or new effect, what are the parts he 
claims to combine ? 

Are they the body, the trucks, the wheels, tJie springs, &c. ? 

All those have been combuied in every eight-wheel double 
truck swivelling car before. 

If the Plaintiff clfuma that combination of these parts which 
distinguishes his arrangement from all others, then what are the 
parts or elements of his combination, considered as a combina- 
tion ? They are 

1st. The body. 

2d. A swivelling truck of peculiar structure, with long 
springs. 

3d. A wagon bolster, bearing the bad on its centre, and 
with no side bearings. 

The Defendants use no such combination. What is pecuMar to 
Winans tbey never use ; but they fall back upon-the old and su- 
perior combination, which Winans in vain endeavored to hnprove 
upon. 

If tlie Plaintiff says that his claim is for connecting the body 
with the trucks, by a smvelUng pin or Idng-holt, then his patent 
is void, because he did not invent it and does not claim it. 

If he claun a patent for putting the flanges nearer together 
than before, and making the body about twice as long as the four- 
wheel cars, whereby the trucks go farther apart, the Defendants 
reply, 
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Ist. That the Plamtiff has brought his wheels no nearer than 
they were in the old precbdino cars. 

2d. That he made hia body no longer than tJie Truasell cars, 
the Wood cars, &c, 

3d. That if he did this, it is a mere change of proportion, as 
the flanges approach nearer hy merely increasing the size of 
the wheels. 

4th. That the Defendants do not employ either of the Plain- 
tiff's proportions, but place their fiangei as far apart, and even 
farther, than in the old cars, and their hody is jive or six times as 
long as the old four-wheel cars ; and that if such change of pro- 
portions ^Tes any right to a patent, the Defendants have as go6d 
a right to a patent for cars sixty feet long, as Winans has for a 
car twenty feet long. 

That if Winans's claim is construed as we have aji-eady shown 
it should he, (seep. 40,") toereis no pretence that we have infringed 
either the wagon bolstor, or the spring truck, or that we have stolen 
or applied the philosophy, — shown to be false, — of making any truck 
that will act like a single pair of wheels, or that the Defendants 
have fallen into the error of adopting Winans's theory of attempt- 
ing to make the axes of the wheels coincide as nearly as possible 
with the radii of the curves of the road, by the near proximity of 
the wheels. 

The Defendants have not abandoned the safe and well-tried 
mode of connecting the trucks with the hody by means of the old- 
fashioned king-bolt, or transom, with side hearings, and have not 
approved of or adopted the Plaintiff's wagon bolster, with the 
weight of the car borne upon the centre thereof. 

The Defendants have not adopted the rickety, twisting, danger- 
ous sprinff truck of Winans, but have continued the use of the 
old solid square wheel frames ; and instead of trusting the safety 
of their truck to the strength of a long smgle spring, and using 
that as one side of the wheel-frame, which, in case of breaking, 
will inevitably let the car body on t« the wheels, and tiius cause 
destruction, the Defendants have used a solid wheel frame, inde- 
pendent of and in addition to the springs ; and so that in case 
these springs break, no damage to the body need follow, and so 
that the wheels may be kept square on the track. 
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The Defendants have not adopted tie new proximity of the 
■wheels in each tnicfe ; but have kept the axes equi-distant with 
the width of the track, as did Tredgold,i Chapcaan, Quincj cars 
and others. 'They have indeed put their trucks under the body a 
few feet from the end, as there was no other place where they 
could he put in order to support the body of the car ; but they 
have not placed the trucks so near the ends of the body as the 
Quincy car. 

If, then, (as we have shown before,) Winaas haa discovered 
nothing new in TMchanical principle, nor any tlung new in jm- 
chanieal philosophy, but has only arranged the same parts before 
known, in a manner very similar, if not exactly the same as had 
been before done, his patent can only be for that arrangement 
which is substantially different from that which had been before 
made and that which is peculiar to him, in eontra-di^nction from 
what was used before. In coisidering what is peculiar to him, 
we must take- the whole maclune together as an organization. 
The connection of the wheels by springs, the near approach of the 
axles, so as to make them approximate the action of one wheel, 
the suspension of the load in the centre of the bolster without side 
beaaings, are all elements essential in themselves and pectdiar to 
him, introducing a great difference into the action of the truck 
frame from what had before been found practically useful, and 
from what is now used by the Defendants or by any one else. 

And the near juxf/jrposition of the wheels in one truck, and the 
remote coupling of the trucks, are not alone considered iJie embodi- 
ment of what is peculiar to Winans. These features, alone con- 
sidered, are mere changes of proportion, and, therefore, not 
patentable. No one violates his patent who does not combine all 
that is substantial in the organization which is peculiar to Wi- 
nans, even if "Winans be tiie first inventor of it. Therefore, if the 
Defendants did place or arrange their wheds as the JPlaintiff 
placed or arranged t^em, (which they do not do,) this would be 
no wJHngement, because this would not be takmg all the essential 
parts, devices or elements of Winans's arrangement or combina- 
tion as he claims them ; since he does not claim the arrangement 
of the eight^wheels with respect merely to tJieir position relatively 
to each other, but with reference i to the mean^ ly which that ar- 
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rangement is earned into effeet ; he does not claim the conncetion 
of tjie track with the body by a swivelling Idng-bolt, ahsbraeUy, 
hvt with reference to the peculiar devices hy which that connec- 
tion is produced. 

If WiQans has attempted to secure ■ a patent for all modes of 
caiTying freight or passengers smoothly and evenly over the 
curves and inequalities of the road, by means of the eight- 
wheel swivelling car, he has attempted to patent a result, — ^not a 
machine, — and such a patent could not be sustained for the fol- 
lowing reasons : — 

Ist. It is against settled principles of the patent law to pa- 
tent a EBSULT. 

2d. The result is not new, even if he could accomplish that 
result hotter than others. 

3d. The Defendants accomplish it infinitely better than Wi- 
nans, — ^if "Winans ever accomplished any, — so that the Defend- 
ants are as faj- beyond lirmans, as 'W^nana waa beyond the four- 
wheel car. 

4. Mere difference in degrees, consequent upon change of 
proportions, is not the subject of a patent. 

If Winans claim that he discovered a new principle in me- 
chanics, and embodied it in some form in his eight-wheel car, and 
therefore cl^ms a patent for his car, and all others involving the 
same principles — we reply, 

let. That he has discovered no principle that was not al- 
ready known, printed, and practically embodied in all the swiv- 
elling ears. 

2d. That he has not explained, or claimed in his patent, to be 
the discoverer of any new principle, and there are no words to 
that effect therein. 

3d. That mere abstract principle could not he claimed and 
secured. 

4th. That if machines are within his principle only when they 
can be clearly distinguished from the Qumcy and Allen, wood 
and trussell cars, Chapman, Tredgold, &c., then the Defendants 
have not infringed, because Winans is on one side of all of them, 
and tlie Defendants are on the other ; and the Plaintiff cannot 
claim novelty, without admitting that the Defendants do not 
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In fact, the Defendants may be said to use the Allen steam 
carriage, with a box for passengers ; or tlie Chapman or tlie 
Tredgold, iiiiih large wheels and a longer hody, while the hear- 
ing points of the wheels remain tlie same, or the Wood and 
Trussell cars, with a box for passengers, if passengers are 
required to be carried ; hut the wheels hi eaeh truck are not 
so near together, and the two tracks not so near the ends of 
the hody, — 

Or the Defendants may also he stud to use the Quincy car, 
with a box far passengers, if they require to be carried, and 
with the wheels larger, and the body longei: 

I have before mentioned that Winans's car was for freight as 
well as for passengers, as the specification and drawing shoiv. 

And as the <mly real principle which distingtdshes the eighth 
wheel from ^e four-wheel car, is the swivelling principle, that 
being attained, all other arrangements are mere alterations of pe- 
culiar devices, or parts or proportions. And as the Defendants 
do not use Winans's peculiar devices, parts or proportions, it is 
self-evident that they do not inffinge. 

Mr, Keller admits, that the Defendants do not infringe, if they 
coinbine in their ear every thing else described by the Patentee, 
except drawing by the body ; and that if they were to draw by 
the perch, there would be no infringement. Id est : we mag use 
eoerg thing described and claimed in the patent and drawing, 
without infringing, and we become infringers only when we use 
that which is neither described nor claimed in the patent ! 

The Plaintiff wants an injunction to stop al! the rfulroads in the 
country from using somethuig which is not thus described or 
claimed ; and which, we have shoim, was no more the invention of 
Winans than the old Chapman, Tredgold and Quincy cars, whose 
prmciples of construction and operation have been so closely fol- 
lowed by the Defendants. 

Is not this ridiculous in the extreme ; and is it not trifling with 
courts of justice ? 

It is the settled rule of this Court to refttse to interfere by 
injunction, where the right of the complainant is in puj degree 
doubtful or disputable ; on ivhich point I lefer tu tli'* following 
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Ill ihe hurtj of pasaJHg Ibrough llie press, several errors iiavc crepi u 

On Iho lilJe page, inslead or paletil for " the " eighl-wheel ear, rei 

la span of Ibe edition, p. ST, 9lh line from llie boUoin, for "invalid,' 
also, p. 38, lOlh line from the bollom, for " patent," read " e mens ion." 
p. 31, luio 3d from the bottom, after " oiher," inserl " are." 
p. 33, line 20, for " iuveolor," read " palenlea." 

12, line aS, after 8 wheel, insert " cars ;" line 29, transpose " llie " 



5, dele " aloDL. 

1, line 2, filler bearings, insert " in f line 31 , 

, l,ruien,for 
long or etjui-distant, 



dele period and oBpital T. 



ir Plainliff, ri 
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